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INTRODUCTION

Following the example of the Internationat Commission of Jurists in beginning the
process which led to the African Charter of Human and Peoples Rights, Lawasia (the Law

Association of Asia and the Pacific) took an initiative to encourage the development of a

regional human rights body in the Pacific.

The Human Rights Committee of Lawasia conducted a conference on the question in
Fiji in April 1985. After that a Dralting Committee was convened to give the idea some
shape. The Drafting committee met in Sydney 24-27 June t986 and comprised Nick

O*'Neill, 2 lawyer with substznial practical experience in Melanesia; Guy Powles, an
academic lawyer with practical and research experience in Polynesiz; and lon Van Dyke,
an academic lawyer with practiecal and research experience in  Micronesia. Tsikeli

Malaitoga and Mere Pulea were unzbie to attend the meeting but made comments of value

to the Committee,

The Drafting Committee produced a report which raised the issues to be considered
in refation to the establishment of a regional human rights body; developed a modet
treaty, based on the African Charter of Human and Peoples’ Rights which set down civil
political, economie; social, cultural and peoples’ rights and suggested a bedy not only to
supervise compliance with those righis, but also to assist governments with human rights
issues in general and in meeting their obligations under regional and international humaa

rights treaties in particular.

That report was submitted 1o @ number of consultants for comment and was then
considered in detail by a Working Party which met in Apia, Western Samoa 26-29 August
1986. The Working Party comprised Tony Deklin, an academic lawyer from Papua New
Guinea, Visekota Peteru a practicising lawyer from Western Samoa; Lani Tupu, a New

Zealand citizen and the President of the Pacific Islands Advisory Council; Jon Van Dyle;

and Nick O'Neill,

In the meanlime FEawasia held a seminar entitled "Human Rights Today aad

Tomorrow: National Humaa Rights Commissions and Other Organs” in Manila in late -

1987. It was aitended by 37 delegates from 12 couniries and made a recommendation that
the following resolutien shoutd be submitted to appropriate United Nagtions (L'N) bodies
and agencies: .
Request that the UN explore, in aceordance with previous practice, the possibility of
holding an  Asian-Pacific regional  seminar at the inter-governmental  level 10

cxamine the possibility of some kind of regionsd institutions and acrangemesnts  for
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the promotion and pratection of Human Rights and that this regional seminar be

held in 1989 with the participation of non-goveramental arganizations.

Since the conclusion of the Manila mecting LAWASIA has approached governmenis in the
region with a request that they give consideration to hosting such a Seminar. Following
on from this, the United Nations Centre for Human Rights is planning to conduct, in the
Philippines in December 1989, a regional workshop on human rights issues, including the
question of regional and natiomal institutions and arrangements f{or-the promotion and

protection of human righes.

In Apia, Western Samoa 15-17 May 1949 a seminar of 20 delegates from Micranesia,
Melanesia, Polynesia, New Zealand and Australia considered the report as amended by the
working party. The semivar made amendments (o the preambie of the draft Charter and
o its interpretation provisions. 1t also recommended that the enforcement provises of

the Commission be increased,

The Serninar resolved that Lawasia encourage the governments of the Pacific region
to send their representatives fo a meeticg to be held in 1990 1o begin the process of
drafting a treaty based on the draft Pacific Charter of Human Rights contained in the

following report.

The report is divided into two parts, The first deals with the idea of a Pacific
Chatter of Rights and the argument for and against it. The second part the report deals
with the rights te be recognized and protected and the duties 10 be imposed. It also deals
with the machinery (o give effect to those rights and duties. A draft Pacific Charter of
Human Rights is set out in an Appendix A toa this part of the report. The African
Charter of Human and Peoples’ Rights is set out in Appendix B.




PART A
THE IDEA OF A PACIFIC CHARTER OF HUMAN RIGHTS
A proposal for a Pacific Charter of Human Rights raises {wo immediate questions:
what would it be aboutl and why is it needed?

What wouid it be about?

The proposed Pacific Charter, discussed in Chapters 2 and 3, sexs down the wide
ranging rights that the people of the Pacific recognize as relevant for their protection and
development. These rights include the basic civil and political rights, most of which are
contained in the written constitutions of the Pacific region, economic, sacial, and cultural
rights, including the right to development; and the rights of peoples, inciuding indigenous

peoples.

In addition the Charter includes two sets of duties, duties of governments, but mare

impaortantly, duties of individoals to the other members of society.

Finally the Charter sets down machinery for supervising the Charter and dealing
with complaints about human rights violations. These provisions propese functions for a
Pacific Human Rights Commission which would be of great banefit (o the governments of
the region. The Commission would be able to assist them with programmes o promote
rights and educate people about rights, [{ would be able fo assist them 10 review their
legislation for consistency with the Charter rights, fo ratify international human rights
treaties, to prepare national efferts to the bodies menitoring these treaties, and generally

1o provide services 10 governments for the promotion and protection of rights.

Why is a Charter needed?

Two poinis must be made a4 the outset. Genesally the human rights records of the
governments of the region are good. Most of the independant and less than independant

countries ol the reglon have constitutionally entrecched and enforceable human righis.

it should not be overlooked that two of the larger Pacific countries, Australia and

New  Zealwnd, do ot have constitetionally  enteenched  rights. The New Zealand

Parlismeat has before it a Bill of Rights, but the Hawke Labor Government in Australia
recently abandoned iis attempt (o emact an Australian  Bill of Rights Bill which would
have implemented Australia's obligations under the International Covenant on Civil and
Paolitical Rights, The way some members of the sxecutive arm of povernment in both those
countries have treated both théir indigenous and immigrant communities and the attitude

towards them of too wany of the citizens of those countries leaves a lot to be desirad.

While the human rights record of this region is, comparatively speaking, quite good,

problems exist regarding:

the self-determination of peopies;

the rights of indigenous peoples;

the rights of cultural minorities - often immigrants from elsewhere in the
region;

the status of women;

the rights of children and youths particularly with regard to education and
jobs;

the rights of the elderly;

the right to participate in decisions affecting one's vital interests.

The group-based structure of island societies can inhibit the exercise of individual rights
if it is abused or wsed in an oppressed manner, but techniques may nevertheless be
develaped which will reduce the possibility of conflict. For example, an approach which
recognizes the duties of the individual to the group and society as a whale would help to
encourage a balarced comsideration of the viral relationship between the group and its

members.

These are essentially negative reasons for a Pacific Charter, but many positive
reasons aiso exist, In the Pacific the human rights that are protected are essentially civil
and political rights although in a number of countries the economic and social interests of
indigenous pébi)le are safeguarded by the protection of their land rights. The economic,

social and cultural rights of all Pacific peoaples require proper recognition and appropriate

protection.

The existence of rights in individuals imeplies that those individual: are under a
duty to ensure thal other members of the community are able to enjoy their rights. This is
why some righls need 10 be limited lor the protection of rights and freedoms of others.
But there is angther eiement 10 this question, All socieries recognize that individuals owe

duries 10 the community at large, but this point is understood better ia Pacilic countries
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than in most other places. The draft Charter sets out the duties of individuals appropriate

to the circumstances of the Pacific region,

Constitutionally entrenched rights in the Pacific region are enforceable by the
courts in two wajor ways. The courts exercise the right fo set aside legislation that is
inconsistent wirh those rights. Secondly the courts will grant remedies when breaches of
rights are alleged and proved. Seen in this light the enforcement of rights is essentially
reactive. Goveraments of the region, with the exception of Australia and MNew Zealand,
maintain no institutions for the promotion of rights. Little is done in any of the countries
of the region to educate people 2bout their riphts and their duties, The Commission
proposed in the draft Charter would have as a major function the promation of rights, It
would be able to draw to the attention of ordinary citizens, public servants and others the

issue of rights, how they can be promorted, enjoyed and protected.

Since World War II all the Pacific island nations have either obtained or regained
their indapendence. Essentially this has bsen a peaceful process. Most of the metropolitan
governmenis have been willing to give up their colonies or the dependancies they were
given trusteeship of by the United Nations. However not all of the Pacific peoples have
been able to determine their futures freely without exrreme pressure from outside forces.
There are grounds for belief that the remaiaing indigenous Pacific people who live under
foreign regimes may be demied the opportunity of self-derermination and of development

within the coatext of their own cultures.

The world commaunity has tended 10 ignore the Pacific region with its small rations
spread across a vast ocean. As those mations have had to establish their awn independence
and then ensure that their countries san smoothly, peacefully and effectively in the early
post-independence era, they have tended to concentrate on demestic issues and have had
little time or resources for regional and international concern. Now that their futures are
set and their institutions of government stabie, Pacific nations have more interest in
playirg their part in the world community. Regional organizations are growing in
sophistication ‘.a'nd influence jn world affzirs and the rest of the world is becoming more

aware of the Pacific nations,

In the field of human rights the experieaces ol World War Il and the decolonization
which followed it have led 10 the establishment of a series of internationally recognized
human rights. This was first done through the famous United Nations Declaration of
Human Righis of 1948 which was developed inta two major international (reaties namely
the inteynationat  Covenant on Civil and Political Rights and the International Covenan:

on Economic Social and Cultural Rights, As these were being developed two major

£

regional human rights treaties were drafted and the institutions provided in them put in
place. These are the European Convention on Human Rights and Fundamental Freedoms
with the European Commission and Court of Humana Rights and the American Convention
on Human Rights with ils associated Commission and Court, More recently a third

regional treaty has been developed, the African Charter on Human and Peoples* Rights.

The achievement of these treaties has required considerzble commitment and effort
from many of the world's nations but their work did not stop with those treaties. A
number of other treaties and declarations have been developed and it is appropriate to
mention the major ones of these; the International Coavention on the Elimination of All
Forms of Raecial Diserimination, the International Conventicn on the Elimination of AR
Farms of Discrimination Against Women, the Declaration of the Rigﬁts of the Child,
which is about to become a treaty, the Declaration on the Rights of Disabled Persons and

the Declaration on the Rights of Mentally Retarded Persons.

Few nations in the Pacific region have ratified these treatias, but they have playsd

their role in supporting the making of the Declarations in the United MNations.

The time is now ripe for Pacific pations to play a greater role in the drive of the
international community towards the achievement of effective and enforcad human rights
throughout the world. Pacific nations can do this with pride knowing that their records

are good; they can serve a3 an example 10 most other regions of the world,

Establishing a Pacilic Charter would be one way of achieving
this goal. The creation of a Commission under that Charter would provide an institution
to assist the nations to ratify and meet their obligations under the major human rights

treaties thus enabling them {0 play their full role in the international community.

A Pacific Humen Rights Cammission could have many roles, and these are discussed
below, but it could provide a mechanism for dealing with disputes between Pacific
nztions which 'Save human rights elements, The questions of rhe rights and treatment of
immigrant communities are examples of issues which can cause difficulties in the Pacific

region.

Which countries should be parties 1o the Pacific Charter ?

The Pacific regicn comprises 1 large number of couniries whose political status

ringes from fully jindependant to unincarporaied lerritory of another nation.

%
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Each of Ihese political enlitics deserves consideration as a possible party ta the
proposed Pacific Charter. These political entities, their status and consideration relevant

to them are set out below.

The first group to be considered are the fully independant Pacific Island nations all
of which happen to have constitutionally entrench and eaforceable human rights. These is

no question but that they should be approached for inclusion. These, in alphabetical

order, zre:

Fiji, Tonga,
Kiribati, Tuvaly,
Naury, Vanuatu,

Papua New Guinea, Western Samoa.

Solomon Islands,

Next for consideration are two of the former metropolitan powers sited in the
south-western reaches of the Pacific. They both see themsefves as Pacific nations and
maintain strong and positive links with the nations of the region. Whilst these nations
have ratified the mazjor international human rights treaties, except in the area of
anti-discrimination, they have done little to implement them. MNeither bas a modern Bill of
Rights protecting the long established civil and poiitical rights and both have English
common law based legal systems. The comumon law has proved itself incapable of asserting
and protecting human rights. The cause of human rights in both these countries would be

advanced if they joined in the proposed Charter. They arc:

Australia,

New Zealand,

There are a prowing number of almest independant countries in the region. The
United Nations trusteeship held by the United States of America over Micronesia 13
coming ta an end. Compacts of free assoctation have been concluded with the Federated
States of Micronesia, and the Marshali [slands. The compact of free association with Palau
is in s final siages of ratification.  Under these compacts these countries wifl ba

responsible for their own Toreipn policy, These countries, in alphabetical order, are:

oo

Federated States of Micronesia,
Marshail [slands,

Palau,

Thearetically New Zealand is responsible for the defence and foreign affairs of
Cook Islands, Nine and Tokelsu. In practice, in regional matters at least, the Cook Islands
locks after it own iaterests. The situation is not so clear in relation to Nine and Tokelau;

however all three countries should be approached to join in the Charter. Add to the list

Cook Tslands,
Niue,

Tokelau,

Next is the Commonwealth of the Northern Mariana Islands which, although it is
part of Micronesia, has chosen to be a self-governing Commonwealth with the United
States of America responsible far fts defence and foreign aid and assisting assisting in a
significant way with econamic development. For it to become a party {0 the Charter, the
United States of American would have to ratify the Charter on its behall. Nevertheless it

should be invited to join in the process at this stage. Add

Northern Mariana Islands,

Twa other United States controlled territories remain, Guam in Micronesia in the

north  west Pacific and Awmerican Samoa in the central west Pacific. These are

unincorporated territories of the United States of America, administered through that

country's Department of the Interior, American Samoz appears happy with i1s present
status. Atltempts to change it are aot sericusly supported locally. In refation to Guam the

position fs not so clear, There the question of the rights of indigenous peoples arises. Some

interest in this question of a proposed Charter has been shown in Guam. Both these

territories should be approached. Add:

American Samoa,

Guam.

Wallis and Futuna, New Caledonia and French Polynesia are incorporated inta ihe

French Republic as territories autre mer. Conflice is evident in Mew Caledonia where

the indigenous population is outnumbered by French settlers who wish 10 remain part of

France. In Freach Polynesia the French settlers  hold a similar view, but they are a

aiaority. Questions of (he rights of indigenous peoples are likely to arise 45 very serious
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matters in the short term future. The rights of individuals in these territories will need

close watch and suppart in the future. Approaches should be made to these territories.

Add:

Franch Polynesia,
New Caledoniz,
Wallis and Futuna,

Four political entities remain for consideration . Norfolk Island in the south west

Pacific would be involved in the Charter to the same extent as Australia of which, for the

purposes of this matter, it is a part. Hawaii is a state of the United States of America and
fully integrated into that country., The Working Party appreciated the arguments for it
inclusion namely that these are substantial Samoan, Tongan, and Micronesian communities
there as well as the farge indigenous Hawaiian population, and a desire by many citizens
of Hawaii to identify more closely with the Pacific. Mevertheless it considered that there

are difficulties in seeking to include Hawaii, and decided that this question should be left

unresolved at this stage.

The question of Rapanui or Easter Island, which js a province of Chile, was
considered by the Working Party but difficulties in language and in approaching the
central government of Chile led to a view that the guestion of Rapanui should be left
undecided at this stage. Different facters led to the same conclusion about the British
dependency the Pitcairn Ielands. Here the isolation of the two islands and their miniscule

populations were seen as reasons for leaving their inclusion undecided at this stage.

Haw to make prosress

The Working Party considered thar governments would cautiously  towards

developing and ratifying a Pacific Charter of Human Rights. Community support for suck
a proposal would assist them to take it seriously. IHowever the Working Party considered
that govemmc;{t; would quickly come to appreciate the vaiue of the proposed Charter if a
Commission was sel up in advance of the Charter to carry out a sumber of functions
which would be helpful to regional goveraments as well as having the funcrion of

developing the Charter, in close consultation with those governments.
.

If this suggestion were adopted 1he Commission would have the following functions:

a)

b)

c)

d)

e)

8)

hy

10

to develop an awareness of human and peoples’ rights amonpg the peaples of the -
Pacific region Dby programmes of cducation, dissemination of materials and other

Approprizte means,;

when requested by a country, to advise it and assist it in the processes of acceding
to and giving effect to regional or international treaties dealing with human and

peoplas' rights;

when requested by a country, to assist it in the preparation of reports it is required

to submit under regional! or international treaties dealing with human or peoples’

rights,

1o respond to enquiries made by governments on matters related to human and
peoples” rights and, within the limits of its resources, to provide those governments

with the services they request.

to assist individuals and peoples to understand how to protect and enforce human

rights within their own legal systems,

to co-operate with other Pacific and internationzl institutions concerned with the

promaotion and protection ¢f humar and peoeples' rights.

t0 make recommendations to the governments of the region, when it considered,
such action adviseable or when requested to do so by a government of the region,
for the édoption of measures in favour of human and peoples rights within the
framework of their domestic law as sppropriate measures to further the observance

of those rights ;

1o collect documents, undertake studies and research on Pacific problems in the field
of human and peoples” righis, organize  semindrs, sympesiz  and  conlerences,
disseminale  jaformation, and encourage oational and local institutions concerned

with human and peoples’ righis :
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i) in conmsuliation with the governments of the region to draft for signature and

ratification a Pacific Charter of Human Righis .

If this suggestion was not taken up aa alternative approach would be to appoint a
Human Rights Officer to be attached to an existing regional organisation, perhaps the

South Pacific Bureau of Economic Cooperation based in Suva.

This Officer would provide support service in human rights matters and should be 2
person from within the region, acceptable to the governments, who should receive trainipg
at international centres such as the United Nations Centre for Human Rights (Geneva)

and the International Institute of Human Rights (Strasbourg),

The Officer would be answerable to individual governments who would retain their

freedom to accept or reject the Officer’s services and advice.

The functions of the Officer should be educative and promotional, but part of the
Officer's task would be to prepare the ground for the introduction of a Charter and,
ultimately, for the Office to be incorporated ia the functions of s Commission under the

Charter.
More specifically, the Human Rights Officer would:

&) assist in the general understanding and application of the international law

of human rights;

b) draw on the services of the internaticnal human rights agencies 1o assist in

this task;

c) pravide such assistance as an individual couwntry may request in regard to the
Letter understanding  and application of the human rights provisions in the

Constitution and related laws of that state;

d)  co-ordinate initiatives and regotiations preparatory  to the adoption of a

regional Charter;

e)  assist individuals and peoples in understanding how 1o protect and enforce

human rights within theic own legal systems,

Finatly the Working Party noted that one of the purposes of the United Nations

Organization was, in the words of the U.N. Charter ;

To achieve international co-operation in solving international problems of an
economic, social, cultural or humanitarian character, and in promoting and
encouraging respect for human rights and for fundamental freedoms for all without

distinction as to race, sex, language or religion .
further Article 55 of the Charter requires the U.N. to promote:

vnjversal respect for, and obssrvance of human rights and fundamental freadoms

for all without distinetion as to race, sex, language or religion .

Articie 56 of the Charter requires all member nations to take joint and separate action to

achieve that aim .

The Working Party Believes that the time has now come for the TN, to take aan
active rofe in encouraging the achievement of ils policy objectives in the Pacific region
by supporting the initiative taken in this report to establish a rggional human rights

treaty .
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PART B

RIGHTS TO BE RECOGNIZED, DUTIES TO BE IMPOSED AND MACHINERY
REQUIRED.

Chapter I

RIGHTS TO BE RECOGNIZED AND PROTECTED AND DUTIES TO BE IMPOSED.

Introduction and Preamble

In order to make progress on this matter the rights and duties which require
protecting or imposing must be set down as must some machinery to provide for
supervision of the implementation of those rights and duties. This chapter will deal with

rights and duties, Chapter 2 will deal with the machinery.

The African Charter of Human and Peoples’ Rights, drafted between 1979 and 1981
and set out in full in Appendix B, provides a useful platform upon which 10 build a

charter of rights for the Pacific Region,

The African Charter contzins statements of civil and political right.s, economic
social and cultural rights; rights of peoples; and duties of governments and individuals. It
s the most recent statement of riphts and comes from a part of the world in which
peoples have recently obtained their independence or are still pressing for it. Mot only
does it deal with the critical issue of the right to development but also it raises two other
issues of considerable important for Pacific nations which earlier treaties omit, nameiy
the duties of individuals 10 the group, community and society, and the rights of

indigenous peoples,

This Cha'ptver suggests, article by article, a set of civil and political rights: economic,
seciai, and ‘¢ultural rights; rights of peoples; and duties of governments and individuals,
At the end of the Chapter the questions of limitations of rights and derogations from
rights are addressed. The inlluence of the African Charter is clearly in nvidence, but
rights omitted from it have been included in this Charter. [deas from other precedents
have also been used. The cosstitutions of many of the couniries in the region offer
suggestions and the international and regional human rights treaties have also been used

25 sgurces.
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The constituticns of the region have been surveyed not eonly as sources of

suggestions but alse to show how mest of the civil and pofitical rights suggested in this
chapter are already recognized in the domestic law of the countcies of the region. The
references to Tuvalu's Constitution are to its 1986 Caonstitution. The Fiji references are 1o

the Protection of Fundamental Rights and Freedoms of the Individual Decree (988,

The International Covenant on Civil and Political Rights (ICCPR) is surveyed'
because Australiz and New Zealand which do not have modern bilis of rights have
ratified that trealy and so have obligations under international law ‘to give effect to it
The Internationaf Covenant on Economic, Social and Culiural Rights {ICESCR) i
surveyed as a source of ecenemic, social and cultural rights. The European Convention on

Human Rights and Fundamental Freedoms (European Convention) is surveyed because it

applies to pratecr the rights of individuals in the three French dependencies in the
Pacific, Wallis and Futuna, New Caledonia and French Polynesia. The Bill of Rights
provisions of the United States Constitution are relevant because they apply at least to the
Commonwealth of the Nosthern Mariana Islands, the unincorporated territories of
American Samoa and Guam and the State of Hawaii. Fimally the American Convention on
Human Rights, which most South American countries have ratified, is also surveyed
because it is another recent intermational human rights treaty. It should be noted that the

United States of America has signed but, as yet, has not ratified this treaty.

It is normal for treaties to being with a preamble. A preamble for a Pacific Charter

of Human Rights deveioped at the Apia Seminar in May 1989 is praffered below.

Preamble

The Parties to the present Charter.

Recognizing  that the peoples of the Pacific who have formed diverse cultures, cusioms,

and tradifions gre equal to all other peoples and societies in dignlty and rights;

Recognizing  that all peoples have contributed and continue to centribute to the progress

of civilizations zad cultures which constitere the common heritage of humankind;

Recognizing (he need to promole and (o protect those rights aud characteristics which
stemn from  Pacific peoples' history, philosophy of life, traditions znd social structures.
especially  those tied 1o fhose territories  of the carth which these peoples hae

tradisionally gccupied;




Convinced that alf doctrices and practices of sound, ethnic or cultural superiorily are

legaily wrang, marally condemnable and socially unjusy;

Believing that peoples operating as a collective should be free to manage their awn affairs
to the preatest extemt possible, while enjovlng equal rights with other ciflzens in the

political, economic and social life of states;

Acknywledgley  the uweed for minlmum acceptable standards iaking late 2ccount the

diverse realities of peoples in xfl parts of the Pacific;

Migdful of the intermatlonal Imstruments protecting the ideals of the Individual and

collective rights of persons;

Convinced that the slates of the region should =adopt a Charter reinforcing and

complementing the protection of rights under the domestic law of Pacific jurisdictions;

and

Concerned that persons, having duties fo their families and commupities, aod to other

persoms, are under an obligation to ohserve the rights and duties recognised In the preseot

Charter.

HAVE AGREED AS FOLLOWS;-

e prnn e

- 16
General Provisions
Article |, - The Obligation of the Parties

The Parties to the preseat Charter shall recognize the rights, frecdoms aad
dulies enshrined in this Charter and shall undertake to adopt legislative, executive
or ather measures {o give effect to them.

This Article sets down the inlernational obligations of the parties to the Charter
which are to:
{a) recognize the rights, duties and freedoms set out in the Charter, and

{b} to adopt legislature, executive and other measures to give effect to them.

The African Charter refers to "States”. This may not be appropriate in the Pacific
where a number of the potential parties to the Charter are, and are likely to continue to

be, less thao fully independent.

The remainder of the sentence indicates that the substantive norms of the Charter
are probably not of themselves "self-executing” or enfarcezble in the couris of the region
without implementing legislation (aithougk the rights of petition would not ceed Further
implementing legislation). The parties are likely to be mere comfortable with this
approack., The European Coavention is, however, enforceable directly in the domestic
courts of a number of Eurcpean nations (aithough not yer in the United Kingdom). In the
United States, some norms of human rights are enforceable directly in U.S. courts as a
component of "customary internationai law" which is part of the commen law of the

United States unless it conflicts directly with a startute, weaty, or the U.S. Constiturion.

In order to ensure that it is clearly understood that the executive arms of the
regional  governments are required, under the treaty, to give effect the obligadions

contained in it, the word "executive” has been added .

It should be noted, however, that there are dangers in suggesting that duties might
be adopted by “executive ar other measures®. (Given the need to ensure that duties are not
imposed by decree - and that extra-legal “penaities” are not exacted for failure to perform
them - it would be preferable to require that duties be implemented pursuant to statue. It

is For 1he legislatre 1o weigh up the competing considerations.

Treaty references.

Eurppean C. Art,l
ICCIPR Arl.2
American C. Artl
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Article 2 - Equal_enioyment of Charter riphts

Every individual shall be entitled to the enjoyment of the rights aad
freedoms recognized and guaranteed in the present Charter without distincflon of
any kind such as race, cthuic group, color, sex, language, religion, political or any
other opinion, national and social origin, economic sfatus, birth or other status.

This Article is linked with Acticle 1 so as to require all partias to the Charter to
receguize and to puarantee to all individuals the rights in the Charter without any of the
listed forms of discrimination. The Articie is also linked with all the ather Articles
stating rights as it operates to require that those rights are to be enjoyed without any of
the listed forms of discrimination. The same approach is taken in the ICCPR, the
European Convention and the American Convention as well as in some of the Pacific
coustitutions, namely, Cook Istands, Kiribati, Nauru, Solomon Islands, Tuvale and

Yanuatu, The Fiji decree is similar in intention.

The grounds upor which discrimination is outlawed are rather similar. Kiribari,
Nauru, Solomon Istands and Tuvalu (with slightly wvaried wording) use the formula "race,
place of origin, political opinians, colour, creed or sex™. Cook Islands uses words that mean

the same whilst Vanuatu omits “colour” but includes "language”.

The European Convention and the ICCPR both use those grounds but also add
“language", "social origin", "property, birth or other status”. The American Convention uses
a similar formula but replaces "property” with “economic status and “other status” with
“other social condition®. The African Charter uses the ferm “fortune™ which is somewhat

ambiguous, The words "economic status” are suggested instead of it

This Article is closely associated with Article 3 and some cof the issues raised In

refation to that Article are relevant here.

Constitutional and treaty references.

A, Samoa - N. Mar. Is. -
Cook Is. Art.64(1) Patau -
F.5.M. - PG -
Fijt s.14 Sal. Is. i3
Guam - Tonga -
Hawaii - Tuvalu $.27
Vanuatu Arn5(1)
Kiribars 5.3 W. Saowon -
Marsh. Is. - Eurepean C. ATLE
MNauru 5.3 ICCPR ATt
American C, Arcl

Article 1 - Eaualiry belore the law and ecpal protection,

Every individual shall be equal Lelore the law.
2. Every Indlvidual shall be entitled to equal protection of the law.

This Article states the Ffirst tweo rights which pacties to the Charter would be
expected to recognize and guarantee, namely equality before the law and equal protection

of the laws.

Article 2 ntust be rezd info this Article and indeed into all other Articles in the
Charter which give rights. In olber words Article 3.1., when combined with Article 2,
reads:

Every individual shall be equal befors the law (without distinctien of any
kind such as race, ethnic group, color, sex, language, religion, political or other
opinion, national and social origin, ecanomic status, birth or other status).

Similarfy Arcticle 3.2 reads:

Every individual shali be eatitled to equal protection of the law (with
distinction of zny kind such as race, ethnic group, color, sex, language, religion,
political or other opinion, national and social origin, economic status, birth or other
status),

Equality before the faw in Arti¢cle 3,1 means that the law must not be discriminatory
(on the grounds referred to in Asticle 2) in its applicatipn. In other words no one is above
the law and public servants must conduct themselves within the limits of the law. Equal
protection of the law on the other hand means that the substance of the law must not be

discriminatory.

The constitutions of all (he countries of the region save Papua New Guinea and
Tenga provide that laws may not be discriminatory in their substance or application. In a
number of countries there are exceptions provided for and the grourds of outlawed

discrimiration vary between countries.

Vanvatu’s  Constitution  requices  equal treatment  under the law and  under
administrative  action but allows for some forms of positive discrimination {Article
5()(k)). Fiji's new draft conastitistion of September 1988 raises similar questions. These two
examples raise far consideration the question whether a2 Charler should make provisien
for Tlimite¢ positive discrimination, by recognizing the unique sights of indigenous
persons. Proposed Article 14A, below, guarantees in any event the right of members of
every ethaic proup to maintain  their cullure, practice their religion, and speak their

inpuage.
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This Article also raises the question whether a Pacific Charter should include

special recognition for traditional ieaders. Many Pacific constitutions already provide for

such recognition in various ways. Traditional chiefs may be given substantial powers in
the legislative process, may be given powers of appointment to crucially important bodies
or advisory Ffunctions. In other ways constitutions may confer powers on holders of

chiefly office such as executive authority or possibly even land rights.

Canstitutional and treaty references.

A, Samoa - N. Mar. Is. Art.I(6)
Cook Is. Art.64(1)(b) Palau Art.ITI(5)
F.S.M. ArtIV(3)&(4) P.N.G. -

Fiji - Sol. Is. 5.15
Guam 48 USC_1421b{n) Tonga -

Hawaii Art.i(5) Tuvalu -

Kiribati 5.5 Vanuatu Art5{ik)
Marsh. Is. Art.IX(12) W, Samoa Art.15
Nauru -

European C. -

ICCPR Art,26

American C. -

United States Constitution 141k Amendment.

20
Civil and Pelitical Rights
Article 4 - Ri Life and Entegri { th £50!

Humano beings are Inviolable, AIl human beings shall be entitled to respect
far thelr Hives zad the Integrity of their persons. No ame may be arbitrarly deprived

of this right.

These rights are guaranteed either explicitty or implicitly in all the constitutions

antd human rights treaties relevart to the region.

A drafting point which is taken up in this Article and followed through in all

subsequent Articles is to render the Charter in gender-free language. This explains why

the second sentence in this Article appears in the plural whilst it is in the singular in the

African Charter.

Coastitutional ard rceaty references.

A. Samoa Art.I(2)&(16) N, Mar. Is. Art.I(5)
Cook Is. Art.64 (1)a) Palau Art.IV(6}
F.3.M. Art.IV(3) P.N.G. 535

Fiji 5.283 Sol. Is. 5.3(2)&(4)
Guam 48 USC 1421b(e) Tonga -

Hawaii ArtI(2)&(5) Tuvaly ss. 1 1&16
Kiribati 5.3{a)&4 Vanuatu Art.3(1)a)&(c)
Marsh. Is. ArtII{4) W, Samoa Art.5.

Nauru Arts.3(a)&4

European C. Art.2

ICCPR Art.6

American C. Art.d

United States Constitution Sthé14th Amendments.
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Article 3 - Respect for human dignity i Artigle § - Liber Securi he Person

All individuals shall have (he right te the respect aof the dlgnity inherent in
all human beings and to recognltion =5 persons before the law, All forms of

exploitation and degradation of humans, particularfy slavery, slave trade, torture, '

and cruel, inhuman or degradiag pusishment and trextment, shall be prohibited.
This Article contains a number of rights:

the right to respect of dignity

the right to recognition as a person before the jaw (legal personality )

the right not 10 be expioited or degraded hy slavery ztc.

the right not to be tortured

the right not to be subject to cruel and inhaman punishment or treatment.

‘These important rights are recognized in all the constitutions and the human rights
treaties relevant to the region, Tonga’s Constitution bars slavery but does not deai with
punishments. The Cook Islands znd Papua New Guinea Constitetions cover the latter, but

not the former.

This Article may be presented in this way or in the alternative way set out oa p.22.

Constitutional and treaty references.

A, Samoa ATLI(6) N. Mar, is. Arti(d)(h)
Cook Is, Art.65(1)(b) Palau ArtIV(10)&(11)
F.S.M. Artd(B)&(10) P.N.G. 5.36.

Fiji 55.5806 Sal. Is. 35.6&7
Guam 48 USC 14210{h} Tonga Clz

Hawaii ArtII?2) Tuvaln 55. 18819
Kiribati 53087 Yanuatu Arn5(1)e)
Marsh. Is. Art.II(2)&(b} W. Samoa Arts. 748
Nauru Arts 68T

Europeac C. Arts. 384

ICCPR Arts. T&B& 16

American C. Arts.5&6

United States Constiturion Bth & 13th Amendments.

All individuals shall have the ripht to personal lllerty and security. No pne
may be deprived of freedom unless the reasons for doing so have heen laid dewn
previously In Iaw and the person is provided with due process of law. In particular,
no one may be arbitrarily arrested or detalned.

These priaciples ore included in all the relevant humpn rights treaties and in the
constitutions in the Pacific region. One possible ambiguity could exist in the phrase in the
second sentence “except for reasans and corditions previously laid down by law,* If this
phrase is interpreted (o mean "in accordance with the due process of law” and thus te
mean simply that freedom cannot be denfed except pursvant to duby enacted statutes znd
appropriate procedural protections then it would be consistznt with all lsgal systems in
this region and other human rights conventions. If, on the other hand, it is interpreted to
ailow rights otherwise applicable to be derogated from in certain circumstances, then the

specific ¢ircumstances in which such a derogation could occur should be stated explicitly.

Article 6 raises the question of apprepriate protection against unreasonable searches

or seizeres. This matter is taken up in Atticle 6A.

This Article may be presented in this way or in the alternative way set out on p.22,

Constitutionat and treaty references.

A. Samoz ArtI{2)%(5) N. Mar, 15, Art1(3)3(5)
Cook s, Arts 64(14a)&65(1)(a) Palau Art.IV(4)& (6}
F.S.M. ArtIVE3)&(s) P.N.G. s5.426&44

Fiji ss.4&8 Sol. Ts, ss.5&%

Guam 48 USC 1421b(c)&(e) Tonga Cl16

Hawaii Aris.J(5)8(7) Tuvalu 38.17&21
Kiribati 55,589 Yanuatu Art5((b)&(c)
Marsh. Is. Art.II{3)8(4) W. Samoa Art.6

Nauruy Arts.5&9

European C. ATts. 5&8

ICCPR Arts.98&17

Ameriean C, Arts.T& L

United States Constitution 4th&14th Amendments.
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Possibile Cnmposite Article

All individuals shall have the right fo the respect of the dignity inherent in
all human beings and te recognition as persons before the law. All forms of
exploifation and degradation of humans, particularly slavery, slave trade, torture,
cruel, inbhuman or degrading punishment and (reatment shutl be prohiblted.

All lodividusls shall have the right (o pevsonal fiberty and seeurlty. No one
may be deprived of freedem unless (he reasons for delug so have been lald down
previously En [aw and the person Is provided with due process a law. In partleulnr,
no eue may be arbitearily arresied or defained.

The right of individuals to be secure iu their persons, houses, papers, and
other pessessions against unreasonable searches, selzures, or Invasions of privacy
may not be violated. A warrant may not issue except on probable cause, supported
by affidavit particulardy describing the place to be searched sand the persons or
things to be seized or the commuaication sought to be intercepted.

All Indlviduals shall have the right to be free from unlawful attacks on thelr
honoitr or reputation.

The elements of this composite Article are discussed on pp.21 - 24,

R S

Axticle 7

1.

26

- Access to Justice Righ

All individuals shall have the right (o have their causes heard in fair and
public  hearings by Independent, competent and Impartisl tribunals
established by law. The press and the public may he excluded from alt or
pait of a trial for reasons af morals, public order or national security 1o a
democratic society, or when the [aterest of the private lives of the parties so
requires, or to the extent strictly necessary la the oplnfon of the cowrt In
specisl clreumstances where publicity wonld prejudlce the Interests of justice
but any Judgemenl remndered In a clvil or crlolnzl case shall be made public
except where the interest of Juvenile persons otherwise requires or the
proceedings concern matrimonlal disputes or the guardianship of children.

All individuals shall have the right to an appeal to competeat national organms
agalnst acts violatlng their fundamental clghts a$ recognized and guaraoteed
by couventions, laws, regulations and customs Ia force,

Article 7 of the African Charter is somewhat awkward in its drafting and it

provides only a limited list of pratections, The approach taken in this draft is o divide

the rights into two categories and to expand” on them. Access to justice rights are dealt

with in this Article, rights to a fair trial in the next .

A. Samoa
Coaok Is.
F.SM.

Fiji
Guam
Hawaii
Kiripati
Marsh. Is.
Nauru

European C,

ICCPR

American C.

Constitutional and treaty references.

- M. Mar. [s. -
At 75(1)(d) Palau -
- P.N.G. ss. 34(11)&(12),22,
23,57 &58.
5.5 Sol. Is. 5. 10(8)&:{9)
- Tanga -
- Tuvalu 5,22
5.10{83&{10) Vanuatu Art.6
W. Samoea Art.(1)

;\rt.lﬂ(DJ&(l[)}

Ar6(1)
Art14(1)
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Article T4 - Rights 1o a Fair Trial

i Every individual charged with =z crimioal offence shall be presumed
innocent until proved guilty according 1a law.

2, Every Individaal whe Is charged with 4 criminal offence has the right
{a) to be Informed of the right ta obtain legal assistance;

(L) te comimunicate with a lawyer

{c) to receive legal assistance without cost if the interests of
justlce so require and the person lacks sufficient means to
pay far the assisiance;

(d) to have adequate thme and facilities to prepare 2 defence;

{) to bz present &t any trlal relating (o the offence =a2nd to
present & defence;

(f) to examine the witcesses agziast the person;

[§:3] to obtain (he attendance of, and to examine, witnesses [or
the person;

{h) to have the free assistance of an interpreter if the person
cannot uaderstand or speak the language used in court; and

(i) not to be compelled to testify or confess guilt.

3. No one may he condemned for =20 act or omisslon which did not
constifude a legally punishable offence at the time It was commitied. No
peozlty may be inflicied lor an offence for whicl no pravisien was made
at the time it was commlitted. Pupishment Is personal and can be imposed
oaly on the offender.

4. Every indivldual convicted of s criminnl offence shall have the right to
liave the conviction or senfence reviewed by a higher tribunal according
to law,

5. No individual finally convicted or acquitted of a criminal offence shall
be trled or punished agals for the same offence or for substantially the

same offence arising out of the same lacts,
The approach taken in this Article is fo take the fair trial rights listed in Article 7

of the African Charter.,

(&) the clght ta e presumed Innocent until proved guilty by a competent court or
tribunal;

(b) the right to defence, includlog the right to be defended by coumsel of his

choice;

{c) the right to be ftricd within a reasoaable time by an impartial court of
tribunal,

(€) No one may be condemned for an wct or omission whlch did oot constitute a

legally punlshable offence at the tlme It was committed. No peualty may be
inflicted for an offence [or which no provislon was made at the fime it was
convmitted, Punlshment s personal and can be Imposed anly on the offender.

aid add 1o them the additional righis found in Article 14 of the iCCPR. These are:

28
-
(1) the requirement thaf the tribunal be "independent” as well as "competent™ and
"impartial® (the African Charter does mention the independence of courts in
Article 28);

(2) the right to a "public® trial, except whea “morals, public order,... national

security in a democratic society, [or] the private lives of the parties so

require;”
3) the right to prompt notice of the charges:
(4) the right te "adequate time and {acilities” to prepare a defence;
(5 a right to be present at the trial;
(6) a right to be provided counsel if the accused is indigent "in any case where

the interests of justice so require;”

(7 a right 10 confront znd cross-examine the accusers;

2) a right 1o an interpreter, if needed;

{} a right "not 10 be compelled to testify against [onssell] or confess guitr®
{10) if found guilty, a right to appeal to & higher tribunal;

The Euwropeaw and African Cenventions also confain those protections, but the

European Convention omits the protection against being forced to testify against oneself.

The constitutions of the Pacific region contain most or aff of the eleven protections listed

above. These based on the United States Constilution contain them all, although tha right

to appointed coinsel for indigents may not exist in all jurisdictions.

In relation 10 criminal cases the comstitutions of Kiribazi, Solomon Islands and
Tuvalu do not give the indigent accused cthe right to counsel paid for by the state nor do
the constitutions of the Cook Islands and Papua New Guinea. The constitutions of Wesiern
Smmoy (Artiche 9(1)(c}) and Naury {Article 10 (3)e)) pive accused persons the right 1o
lawyers paid for by the state where the interesis of justice so require. Yanuatu's gives a
cight 10 counsel for sericus defences (Articte 5(2)(a)) and Fiji in cases where so presaribed

(s.S(1N). Mpua New Guinea amd Vanuatu have censtitutional Public Solicitors Offices.
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However, Tuvalu and Kiribati have Peoples Lawyers (Public Delenders} and Solomon

Islands has established a Public Soliciiors

needy persens in criminal and matrimonial

Office. Fiji's system of granting legal aid to

cases is prescribed in its Legal Aid Act (Cap

15} and in the Cook Islands legal aid is usually granted to unrepresented persons in

criminal cases.

Constitutional and treaty references.

A. Samoa ArtI(8)

Cook Is. Art.65(i)c)-(h)
FS.M. ArtIV(6)-(8)
Fiji 59

Guam 48 USC td421b(g)é&lh)
Hawaii ArLi(11)-(14)
Kiribati 510

Marsh, Ts. Art.II{(4)
Nauru Art.10
European C. Arts.6&8
1ICCPR Arts. 14815
American C. Arts.3&9

United States Constitution

N. Mar. [s. Art.I(4)
Palau ATLIV(6)&(T)
P.N.G. 5.37

Sol. Is. 5.10

Tonga Cls.10-15
Tuvalu 5.22

Vanuvatu Art.5(2)

W, Samoa Arts.0%10

4th,5th,6¢h,8th& 14th Amendments.

1Y
Article 8 - Freedom of Consciznce and Religion
1. Freedom of conscience and the profession and free practice of religion
shall be guaraateed.
2. Mothing in this Article shall be construed (o Invaildete reasonabie restrictions

imposed by law ou tlte time, place, or manner of conduet, provided

(a) the restrictions are necessary fo preserve public peace,.order, health, or
security or the rights or freedoms of others;

(b} there exist no less restrictive mesns of doing so; and

(<) the restrictions do not pemalize coaduct on the basis of disagreement
with the ideas or beliels expressed.

The freedoms of conscience and religion are guaranteed by the constitutions of the
Pacific region and by the relevant human rights (reaties, Some of the region's
constitutions specifically preclude the establishment of a religion by the government. As
used in these provisions, “religion® includes all systems of belief, and the freedom of

religion includes the right not to believe in anything.

The African Charter provided a very open ended limitation clause to this right. The
preferable approach is to spell oul more specifically the coaditions in which limitations
could be imposed upon the free exercise of religion. The ICCPR and the Eucopearn and
American Conventions all contain similar lapguage to achieve this. As an example the

American Convention §lases:

Freedom to manifest one's religion and beliefs may be subject only to the limitations
provided by law that are necessary to protect public safety, order, health, or morals,

or the rights or freedoms of others.

The Marshall Islands Constitution, Article 1I(1)(2) speils out this idea in even wore

detail. It is set out as paragraph 2 of this Article,

Recommendation: the choice is between the Article as printed, the right with the
iimitation claise from the American Conventien or a limitation clause found later on in

the charter.
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Constitutional and trealy references,

A. Samoa ArtI(E)
Cook Is, ATLE4( 1Y)
F.5.M. ATt IV(2)
Fiji 5,10

Guam 48 USC 1428b(a)
Hawaii Art.I(4)
Kiribati 5.1

Marsh. Is. Art.II(1)
Nauru Art.ll
European C. Art.9
ICCPR Ast.18
American C, Art. 12

United States Constitution

3

N. Mar, Is.

Palau
P.NLG.
Sul. Is.
Tonga
Tuvalu
Vanuatu
W. Samoa

Ist

Art.l{2)
ArtIv(I)
543

5.1l

ClL5

523
ATLS(NE)
Art.ir&12

Amendment.

32
Article 9 - Freedom of Exnression
[ All individuals shall kare the right (o recelve nformation.
2. All Indlyldoals shiall have the right to express aml dlsseminale {helc oplolons.
3. Nothlug in Lhls Artlcle shall be construed to invalidate reasomable restrictions

impased by faw on the time, place, or manner of coanduct, provided

{a) the resirlctions are necessary to preserve pablle peace, order, health, or
security or tiie rights or freedoms of others;

() there exist uo less restrictive means of dolog so; and

(c) the restrictions do not pemsllze conduct on the basis of disagreement

with the ideas or beliels expressed.

The twin rights to express and to receive information are found almost universally

in the constituticns of the Pacific region as well as the human rights treaties.

The African Charter uses the phrase "within the faw" at the end of Article 9(2) It
seems awkward because it may enable a government sigaificantly to restrict speech as
long as it does so pursvant to duly enactéd siatutes. The power to restrict speech in
certain  limited circumstances is recognized in the other Conventions, but they list the

circumstances in more detail.
The American Convention is typical and s(ates:
The exercise of the zight provided for in the foregoing paragraph shall ot be

subject 10 prier censorship but shall be subject to subsequent imposition of lizbility,

which shall be expressly established by law to the extent necessary in order to

ensure:
{(a) respect for the rights or reputations of others; or
(b) the protection of national security, public order, or public healih or marals.

The approach used in the proposed Article 15 taken from the Marshali Islands

Constitution, 1t is set out as paragraph 3 of this Article.

The rights to expression and irformation are easy 10 state but are more difficult to
implement effectively in countrics where individuals do rot have casy access 1o the few
mass meadiz outlels. This point is taken up in section 46(3) of the Papua New Guinea

Constitutien which provides:

Notwithstanding anything in this section, an Act ¢f the Parliament may make
reasonable provisions Tor securing reasonable access 0 mass communications media

lor interested persons and associations-
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E ontt . : : Article 10 - Freedom of Association

E (a) for the communication of ideas and informatiion: and

: (b) to aliow rebuital of false or misleading statements concerning their 1. All individuzls shall have the elght to {rec association with others Including

acts, ideas or beliefs.
and generally for enabling and encouraging freedom of expression.

It should alsa be incumbent on governments to attempt in good faith 1o distribuie

information in the languages regularly used in the countries they govern.

The choice is between the Article as printed, the right with the limitation clause

from the American Convention or a limitation clause found fater an in the Charter.

Constitutional and treaty references.

A, Sgmoa Art.I(1} N. Mar. Ts. Art. K2}
Caok Is. T Artgd(l)(e) Palau ArtIV(2)
F.$.M. ATLIV(1} P.N.G. 5.45

Fiji s.lt Sal. Is. 5,12
Guam 48 USC 1421%(a) Tonga Ly
Hawaii Art.I(4) Tuvalu $.24
Kiribati 5.2 Vanuafu ATt.5(1)(g)
Marsh. Is, ArtII(1) W. Samoa Art.13
Naury Art.12

European C. Art10

ICCPR Art.k9

American C. Art.13

Unaited States Constitution Is5t Amendment.

the right to form and Join trade unlens for the protection of thelr Inferests.

Maost, but not all, of the Pacific constitutions guarantee freedom of association. The
governing documents of Guam, Hawaii, and the Northern Mareiana Islands do rot
explicitly mention this right, but it has been interrupted by the courts o be implicit in
the freedom of speech. The Constitution of Tonga also does not explicitly mention this
right. All reievant human rights treaties guarantes the right as do a number of
International Labour Organisation Treaties. Many countries include in this right the right
to form and join trade unions, and trade unionism is well established in a number af

Pacilic countries.

The major issue for this right is the formulation of the limitations clause. The
African  Charter contains the limitation “provided he zbides by the law". This is very
broad drafting as it may enable 2 governmeat o emact legislation which would restrict
the freedom of association very significantly. The ICCPR, European and American
Conventions all address this problem by providing that freedom of association may be
timited in certain stated circumstances and under certain staled conditions. The American

Convention is typical when it states:

The exercise of this right shal be subject only to such restrictions establiished by
law a5 may be necessary in a democratic society, in the interests of national
security, public safety or public order, or to protect public health or morals or the

rights and freedoms of others.

Another alternative is to wse the limitation clause from the Marshall Islands set out in
Articles 8.2 and 9.3. However the ability to restrict the right of association by time,

manner and place considerations may be very restrictive.

It is appropriate that the right should be established subject te a limitation clause. The

choices of timitation clause arg,

(a) the African provision set gut above
(b) the American prevision set out above
©) the Marshal Island provisior ser out above in Articies 8.2 and 4.3,

(d) the Marshalt Isiand pravision withsut its time, place or manner provision.

Using the established drafting of that provision, il could be rendered as follows :
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Nothing in this Article shall be construed to invalidate reasonable restrictions

imposed by law provided

(a) the restrictions are necessary ta preserve public peace, order, health, or
security or the rights or freedoms of others;
(b} there exist no less restrictive means of doing so; and

(c) the restrictions do not penalize conduct on the basis of disagreement with the
ideas ar beliefs expressed.

The final optior would be a limitation clause found later in the Charter.

Constitutional and treaty references.

A. Samog Art.I(1}) N, Mar. Is. -

Cook Is. Art.64(1)(0) Palau Art.IV(3)
FSM. ArtIV(1} P.N.G. $.47

Fiji 5.2 Sal. Is. 5.13
Guam 48 USC 1421 6(a) Tonga Cl.-
Hawaii ArtI{4) Tuvalu 5.25
Kiribati 5.13 Vanuatu Art.5(1)(h)
Marsh. Is. ArtIil) V. Samoa Artl3
Nauru Art.13

European C, Art.ll

ICCPR Art22

American C. Art.16

U.8. Constitution Ist Amendment

36

Article 1 - Freedom of Assambly

Every individual shall have the right to assemble freely with others.

Freedom of assembly is guaranteed in all the relevani human rights treaties and in

all the constifutions of the Pacific region except sthat of Tonga,

The right itself is easily stated. The appropriale permissible limitations on that right
are more difficult to formulate. The African Charter provides the following which
appears to be based on similar sentences in the other human rights cenventions but is
drafted in a rather awkward way. "The exercise of this right shall be subject only to
necessary restrictions provided for by law in particular those enacted in the interest of
national security, the safety, lhealth, ethics and rights and freedoms of others. The

American Convention uses the following formula:

No restrictions may be placed on the exercise of this right other than those imposed
in conformity with the law and necessary in 2 democratic society in the interest of
nationat security, public safety or public arder, or to protect public health or morals

or the rights or freedoms of others.
The Marshalt Islands limications clause is set out in Articles 8.2 and 9.3 above .

Two ather alternatives are to have a limitations clause withoul the time, place or manner

of conduct pravisions in the fotlowing terms:

Nothing in 1this Article shall be construed to invalidate reasonable restrictions
imposed by taw provided

(a) the restrictions are necessary to preserve public peace, order, health, or
security or the rights or freedoms of others:

{(b) there exists no less restrictive means of doing so; and

{c) the restrictions do not penalize conduct on the basis of disagreement with the

ideas or betiefs exprassed.

or 10 have a general iimitations clause later in the Charter. ! v
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Constitutiona? and treaty references.

A, Samoa AreEH1)
Cuok Is. At 840160
F.5.M. ArtdV{l}
Fiji 5.012

Guam 48 USC 1421b(a)
Hawaii Art.I(4)
Kiribati s.E3

Marsh. Is. ArtII(1)
Nauru Art.13
European €. Art.[]
ICCPR Art.2l
American C, Artld

United States Constitution
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. Mar, Is.

PPalau
P.N.G.
Sol. Is.
Tonga
Tuvalu
Vanuatu
W. Samoa

Ist

Ars.i(2)
At EV{3)
5.47

5.13

5.25
Art.5(1)(h)
Arti3

Amendment.
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Article ]2 - Freedom of Movement
1. Every individual shall have the right to freedam of movement and residence

wlihin the borders of a State subject to these restricllons establlshed by law
that are necessary In o democratic society in the interest of national securily
or to profect public health,

2. Every Individual shall have the right to leave any counfry including his owa,
and te return to hi¢ country. This right may only be subject to resteictions,
provided for by law for the protectlon of national sccurlty, law and order or

public health. )
3. Every individus! shall have the right, when persecuted, to seek and. obtain
asylum fn ofher countrles kn accordance with faws of (hose countries and

international conventions.

4. A non-natiosal legally admitted in a2 terrltory of & Party fo the prese:llt
Charter may only be expelled from [t by virfue of a decision taken im
accerdance with the law.

5. The mass expulsion of mon-nsztionzls shall be prohibvited. Mass expulsion shall
be that which Is aimed at national, racial, ethaic or religious groups.

This Article guarantees:
(a) freedom of movement within a country
(b) the right to leave a country;
(¢) the right to return to one's own country;
(d) the right to sesk asylum;
{e) the right to due process before expulsion {rom a country; and

prohibits mass expulsion of non-aationals.

Mone of the constitutions of the Pacific region addresses all these points. The Papua
New Guinea Constitution guarantees the rights in (a), (b) and (¢) to citizens and it is
arguable that the principles of natural justice laid down in section 9 encompass ().
Subject to a number of conditions, the rights in (a), (b) and (c} and a right against
expulsion are guaranteed to citizens in the Constitutions of Kiribati, Sclomon Islands,
Tuvalu zad Papua Mew Guinea as well as in Fiji under its Protection cof Fundamental
Rights and Freedoms of the Individua! Decree 1988, whilst the rights in (a)(b) and {c¢) are
guaranteced in the Palau Constitution. Vanuatu's constilution Jeaves the matter at large,
simply guaraniecing “freedom of movement”.

It has long been established bath in the United States and Austrabia that freedom of
movement within 2z countey s an incident of citizenship of that  counlsy. The
Constitutions of Western Samoa and the TFecerated States of Micronesia specifically

recognize that right.

The rights in {a), (1), and (c) ase guavanteed in the ICCPR and the Evropean and

American Conventions. Both the ICCPR and the European Conventien guarantee the right
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ey

in {e) but only the American Convention prohibits the “collective sxpulsion of atiens” and

gives a right to seek and be granted asylum.

The question of asytum is one which is adidressed in international treaties and whiist
the Convention Relating to the Status of Refugees has been in place since 1951 it is quite
appropriate for a right to seek asylum to be stated in a regional treaty i the terms that it

is in the African Charter.
The question of mass expulsion is also one which is relevant to the Pacific region.

Articles 12(1) of the African Charter suffers the vagueness of terminolegy acted
above when It uses the words “provided he abides by the law” It is sensible to state
explicitly what the acceptable limitations to Article 12(1) are, These are "restrictions
established by [aw that are necessary in a democratic society in the interest of national

sacurity or 16 protect public health”.

Coanstitutional and treaty references.

A. Samoa - N. Mar. Is. -

Cook Is. - Palau ArtiV(9)
F.5.M. ATt IV{12) P.N.G. 5.52(1)8(2)
Fiji 5.13 Sot, 1s. s.14
Guam - Tonga -

Hawaii - Tuvalu 5.26
Kiribati 5.14 Vanuaiu Art.S(1)(1)
Marsh. Is. - W. Samoa Art,13
Nauru -

European C. Art.2 of Protocol 4

ICCPR Arls, 12&13

Amerigan C. Att.22

United States Constitution Article V and the |dth Amendment.

b
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Article 13 - Right to Yote apd 1o Partjcipate in Political Life

1. All citizens shall have the right to parlicipate [reely io the government of
their country, either directly or through freely chosen representatives.

2. All citizens shall have the cight of equal access {o the publlc scrvice of their
country.

3. Every Iudivldual shall have fhe right of access lo public property and
servlces ln sirict equality of all persons before the taw.

4, Every citizen shall have the right to parlicipate effectively in the decisions
affecting the citizen in relation to economic amd social development in the
cauniry.

This Article establishes four rights for citizens and one for everyone. These are:

(a) the right to take part in political ife;

(b) the right to vote;

(3] the right of equal opportunity i join the public service; and

(d) the right to participate effectively in decisions affecting the citizen; and

(e) equal access by every individual 1o public property and to services provided

by governmeant.

The first three of these rights are reflected in the human rights treaties that are
relevant to the region, but none of them are reflected in many of the constitutions of the
Pacific region. This may be becausz the human rights provisions of the former British,
MNew Zealand and Ausiralian  colonies and Trust Territories are based on the European
Convention which at thar time did not contain those rights. However most of these
nations do allow full political participation and some of the constitutions of the region do
contain some of these rights. These are American Samoa, Federated States of Micronesia,

Guam, Hawaii, Marshall Islands, Northarn Mariana Islands, Paiau and Papua New Guinea.

These rights may present certzin difficulties in relation to Western Samoa and
Tonga, although both of these countries have defended their systems of governance as

democratic in their essential components.

The first three rights do not ensure that citizens can participate effectively in
dagcisions affecting them in relation to the econcmic and social development of their .
country. Such participation requires that their governments should have institutions that
examine, in an arderly fashion, such matters as land-use issues, environmentzl
management, development planning and zoning, and sheuld allow full public input inta
decisiens affecting sech matters and [ull disclosure of the basis for the decisions
affecting  such matters and full disclosure of the basis lor the decisions ultimately

reached. This 1type of citizen participation would appear 10 be essential in  island
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communities when such economic and social decisions have great impact on all aspects of

lile.

The words in Articlke 13.1 of the Alrican Charter “in accerdance with the provisions
of the law" are too vague in their effect for a limitations clause. No specific limitation s
uecessary. The Article as drafted would allew for legislation 1o controi the electoral

process and daoes not require a country to follow a particular voting system or electoral

process,

Recommmendation; that the Articte read as printed above,

Constitutional and treaty references.

A. Samoa Art.IN9) N. Mar. Is, At VII(1)
Cook Is, - Palau Art. Vil
FSM. Art.VI(1) P.N.G. 55.50&56
Fiji - Sol. Is. -

Guam 48 USC 1421b{m) Tonga -
Hawaii ArtI(1) Tuvalu -
Kiribati - Vanuatu -
Marsh. Is. Art.IV(3) W. Samoa Art.l3
Nauru -

European C. Art. 16 & Artl of Protocol |,

ICCPR Art.25

American C. ATL23

United States Constitution, Articlel,(2); 15th,17th,19th,24th, and 26th Amendments.

S
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Articie 14 - The Right 10 Property

The right lo property shall be guaranteed. It may only be encrosched upon in the
lutecest of public need or fn the general luterest of the communily and In accordance

with a law (hat provides for appropriale compensatlon

This Article encompasses Lhree concepts:

{1} the right to property is seen as a guarantee that the opportunity to own property it

open to all citizens (na discrimination in relation to epportunity to own).

(2) the rights of property holders are to be protected in relation to State powers of

appropriation.
(3} appropriztian of property is not valid unless appropriate compensation is paid for it.

The first two concepts are combined in the Western Samean Constitution and by
implication in the Constitutions of American Samoa, Palau and Tonga. Other countries
guarantee the first right by implication, namely Hawaii, Guam, Marshall Islands, the
Northern Mariana Islands; whilst Fiji, Kiribati, Naeru, Papua New Guinea, Solomon
islands and Tuvalu guarastee the second right. Vanuats adopts a dilferent position by
guaranteeing all the land to the ni-Vanuatu bui making- provision for the government (o

acquire land and for others to gain interests in land.

Most regicnal constitutions recognize the concept of ng appropriation of property by
the government without the payment of compensation. This matter is dealt with
inadequately in Article {4 of the African Charter with the words "in accordance with the
provisions of appropriate law", The right to compensation should be as explicit as it is in
the formulation set out abave. The words "appropriate compensaion” are 1aken from the

1975 Charter of Economic Rights and Duties of States, Article 2{2)(c).

The Universal Declaration of Human Rights in Asticle F? declared the right to awn
property and not 10 be deprived if it arbitrarily, but the ICCPR does not provide for such

a right,

The Europsan Convention in Article 1 of Protacal 1, entitles individuals to the

peaceful  enjoyment of their "possessions”, which include unmoveable property and the

American Convention provides {or the use and enjoyment af preperty in Article 21,

It should be noled thar there are constitutional provisions [lurther entrenching the

tand rights of land holding groups in Western and American Samoa. There are different
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but sigaificant provisiens in the Vanuatn, Papua New Guines, Tongan and Hawaiian
Constitutions. ‘These provisions usually protect the land rights of indigenous people but
they raise questions about the capacity of others, who are citizens or permanent residents

of these countries to enjoy fuli property rights.
The constitutional protection of the legislation guaranteging the land rights of
indigenous Fijians and certain leasehald interests of Fijian Indians was swept away in the

1987 coups d'etat.

Constitutional and treaty references.

A. Szmoz ATt.(2) N. Mar, Is. ATtLI(5)
Cooi Is. Art84(1)(e) Palan ArtIV(6)
F.8.M, ArIV(3) P.N.G. §5.53854
Fiji 5.7 Sel. Is. 55.8&14(3)(d)
Guam 48 USC 142ib(e) Tonga CLIB
Hawaii Art.I(5} Tuvalu 5.20

Kiribati $.88 14(3)(d} Yanuatu Arts. 7179
Marsh. Is, Art,I{4} W. Samoz Art. 14
Naura Art.g

Art.l of Protocat 1.

ICCPR -

American C. Art2l

United States Constitution 5th & 14th Amendments.
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Articie 14A - Rights of Minorities

In thase Partles in which ethuic, religions or linguistic minorities exist, persons
belonging to such minaritics shall not Le denied 1he right, In communlty with other
members of thelr group, (o enjoy their owa culture, to profess and practise thefr own
refiglon, or to use their own language.

The guestion of pretection of minority rights is becoming more relevant as ethnic
minorify communitiss develop as a result of travel and migration among Pacific nations

and as ethnic groups, once the majarity, become a minority in their own lands.

No Pacific countries address this question directly in the Bill of Rights provisions
of their Constitutions. Until 1987 Fiji uses the mechanism of constitutionally entrenched
tegislation to protect the customs, land rights and elements of seif government of the

indigenous Fijians, the Rotumans and the Banabans.

The matter is taken up in the ICCPR which Australia, France and New Zealand
have ratified. The right set out above is in the same terms as Article 27 of the ICCPR.

The purpose of minorily rights is not to encourage the development of separate and
distreet communities within a single country but to support multculturalism  within
countries. Nevertheless individuals will have the choice of maiﬁtaining full or partial
links with their own cultures, religions and languages or abandoning them altcgether and

integrating fuily inte the mjorily society .
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Econpmic, Social and Cultural Rights

Alticle 154 - Right to Adsouate Living Standqr

Every individual shall have the rlght to an adequate standacd of living both for
that person and that persons' family Including adequate food, clothing and housing,
and to the continuous improvement of living standacds.

Actigle 15 - Right 0 Work

Every individual shall have the righi to werk uuder equitable and satisfactory
conditions, and shall receive equal pay for work of equal value.

rticle | - Righ
1. Every iondividual shall have the rvight to enjoy the best aifainable state of
physical and mental health.
2. Parties to the present Charter shall take the necessary measeres to protect the

health of their people and to ensure that they receive counselling and medical
attention when they are sick.

Artlicle 17 - Right to Education
1. Every individual shall have the right to education,
. All individuzls may freely take part in the cultaral life of their communities.
3. Each Party shall protect the traditional values recogoixed by its communitles.
Articte 1 - Right of the Familvy

1. The family shall be the natural unit and basis of society and shall be
protected by each Party.

Article 18A -

Each Party shall cosure the elimination of every discrimination against women and
alsa eusure the protection of the righis of womea, children and youths as stipulated
ic futernational declarations and conventions,

Article 188 - Riphts of the Aged and the Disabled

The aged and the disabled shall also have fhe right to special measures of profection
in leeping with their physlcal and soclal needs.

Rights of Wamen ildren and Youth

These Ariicles cover a number of the economic, social and cuitural rights contained
in the Interpational Covenant on Economic, Social and Cultural Rights (ICESCR) ané in
the African Charter. Within the Pacific, only Solomoa Islands, Australiz and New Zeakind
have ratified that Covenant. However it also applies 10 the three French territories as a
result of the ratification of the Cavenant on the part the French Republic, to Pitcairn a3
z part of the United Kingdem's ratification, and to Tokelau as a part of New Zealand's

ratification.

These rights are also reflected in Papuz New Guinea's constilutional statement of

National Goals and  Directive  Principles and  wili be reflected in Tuvalu's amended
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Constitution. The Constitutions of the Federated States of Micronesia and the Marshall

Islands also have provisiens that correspond to these articles.

These rights are coasistent with the aspirations thai national governments have for
the peopte they are elected to represent and serve. They are intended to be achieved over
a period of time as the economic circumstances of each country in the region improves. In
order to Fill out these rights it is suggested that the fundamental economic right in the
ICESCR (Article 11) be included. Using the drafting style of the African Charter this

would be stated in the follawing way:

Every individual shall have the right to an adequate standard of living both
for that person and that person's family including adequate food, clothing and
housing, and to the continuous improvement of living conditians,

The obligations on Parties referred to in Article 18A & 18B  are in the African
Charter but not the [CESCR, The provisions relating to elimination of discrimination
against women and protection of their rights come mainty from the Conveation on the
Eliminatien of All Kinds of Discrimination Against Women which in relation to the

Pacific region, only Australia, France and New Zealand have ratified.

The abligations in relation to children arise mainly from the Declaration on the
Rights of the Child whilst the obligations in relation to the disabled arise from the

Deciaration on the Rights of Disabled Persons .

A significant point of detail: the African Charter in Article 15 refers to equal pay
for equal work, whilst the ICESCR refers to eguzl pay For work of equal vaie, The
latter formulation js to be preferred as it allows for the notion of egual pay to be used to
improve the working conditions of warkers, usually women, in callings which have been
traditionally under-regarded but which cannot easily be aligned with other callings for
the purposes of comparing equal work, An example is nursing which is wsually underpaid
for the responsibilities borne and skills required but which is difficult to compare with

other better paid occupations.
Treaty references

ICESCR Arts. §,7,10,11,12 and 3,
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Rights of Proples
Articlg 19 - Righis 1o Equality and Non-Damipation,

All peoples shall be equal; they shall enjoy the same respect and shall have the same
rights. Nothing shall Justify the dominatlon of & peeple by anoifher and in particular
Articles 19 fo 23 of the Charter shall apply te Indigenous people whoe have become 2
minority in thelr own land,

Article 20 - Riphts to Existence and Self Petarmingtion

I. All peoples shall have the right to existence. They shall have the
unquestionable and inalienable rlght to self-determination, They shall
freely determine thelr palitical status and shall pursue their economic
and social development accordicg (o the policy they have freely
chosen,

2. Colonlzed or sppressed peoples shall have the right to froe themselves
from the bonds of domlvation by resorting o any means recoguized by

the loternationzl community.
3. All peoples shall have the right to the assistance of the Parties to the

present Charter in thelr liberatlon siruggle agaiost foreign domination,
be It political, econontle or cultural.

Article 2] - Rights to Dispose of own Resources

1. All peoples shall bave the right to dispose of their wealth and natural
resources freely. This right shail he exercised in the exclusive Ianterest
and benefit of the people. In wo case shall z people be deprived of it.

2, In case of spoliation the dispossessed people shall have the right to the
tawful recovery of lis property as well as to an adequate
compensatlon,

3. The free disposal of wealth and natural resources shall be exercised

without prejudice to the obllgatioe of promoting Intermational
economlc copperation based oo mutual respect, equifnble exchange and
the princlples of International law.

4, Partles to the present Charter shall undertake to eliminate all forms of
foreign  ccomomic  exploitation  particularly  that practiced by
laternational monopolies so as (o enable their peoples to benefit {ully
from the advantages derived from their national resources.

Article 22 - Risht to_Econgmic, Sociat and Cuitural Development

i All peaples shall have the right to their economic, social and coltural
devefopment with due regzrd to their freedom znd identity and in the
equal enjoyment of the common heritage of humankind.

2. Parties shall have the duty, individually or collectively, to ensure the
exercise of the right to development,

Article 22A - Right to Peace and Security.

AL peeples shall have the right o national and international peace and
security.

i
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These Articles, which are takea from the African Charter, refer to "peoples” and
their rights. These proup rights are important to Pacific communities, which have long
recognized the coliective rights of groups and have protected individual rights in the
context of ihe group. The term "peaples” is not defined in the African Charter, but it can
be assomed that the term is used in the same sense as it is used in the Declaration on
Principles of Iaternatiopal Law Concerning Friendly Relations and Co-operation Among
States in Accordance with the Charter of the United Nations which was passed by the
N, General Assembly in 1970 (Resolution No. 2625 (XXV)). That Declaration recognizes
that all peoples have equal rights and rights to self determination, and that alian
subjugation, domination, and explaitation viclste fundamental human rights and the U.N.
Charter. The Declaration s also careful, however, to define the situations in which
"peoples” are entitled to “seif-determination” and appears 1o deny that right to a minority
ethnic group which is able to participate without discrimination in a multi-ethnic

independent nation:

Nothing ia the foregoing paragraphs shall be construed as authorizing or
encouraging any action. which would dismember or impair, totally or in part, the
territorial  integrity or political uaity of sovereign and independent States
conducting themselves in compliance with the principles of equal rights and
self-determination of peoples as described above and thus possessed of a government
representing the whole people belonging to the territory without distinction as to
race, creed or codour.
However this definition does not take account of that form of colonialism which, by
encouraging migration into a Territory, has rendered the original ethnic people, who were

once the sofe owners, a2 minority group in their own land,

Article 19 may also be the appropriate place to address the special status and rights
of indigenous peoples, which is recognized by the constitutions of a number of Pacific
communities, for example, Fiji, Hawaii, the Northert Mariana [slands, and American
Samoa. Article 14A recognizes the rights of 21l ethnic groups to enjoy their culture,

practice their religion, and use their language.

Article 22 covers the right 1c develspment which, although it has only receatly
emarged as a right, it has been recognized as such by the ilnited MNationt General

Assembly.

People’s rights and the rights of minorities have some similarities but really are
different.  Minority rights are about protecting the identity of minority groups within a
larger society . TPeoples rights refer to the rights of subject people not only to their own

identity but to self-determination, development, coatrol over their own resources and to
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peace and security. Becavse of these differences the two different kinds of rights are

found in different parts of this draft Charrer.

At the Api seminar held in May (989 it was noted Dby the delegate from New
Caledonia, Mr. Guy Agniel, that France would not accept articles 19-22A. France

constders the matters raised in those asticles to be damestic matters,,
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Eavironmentat Righls

Article 24 - Right 1o a Safe Environment

All peoples shall have the right to a clean, heallhful and safe enviromment
favourabfe to their development.

Environmental rights are not fourd in many of the constitutions of the Pacific

region, but they are found in some of the more recert constitutions.

Article {9 of the Constitution of the Northern Mariana Islands states:
Each person has the right to a clean and healthful public environment,

whilst Article XI(9} of the Hawaii Constitution reads;

Each person has the right to a clean and healthful environment, as defined
by laws relating to eavironmental quality, iecluding control eof pollution and
conservation, protection and enhancement of natural resources.

The constitutions of the Federated States of Micronesia (Article XIH{2)) and Palau
(Article XIIK6)} alsp have provisions restricting the storage, testing, use, or disposal of

radioactive, toxic, chemical, or other harmful substances.

The Africar Charter in its Article 24 refers 10 a "general satisfactory environment".
However it is considered appropriate 1hat the words "clean, healshful and safe’ should be
used instead as they contain clearer content. Although the word “safe” is not used in the
precedents referred to, after the Bhopal disaster in Iadiz and in the light of the
cxperience of Pacific Island people with nuclear weapons and nuclear waste, it was

considered appropriate 10 include it in this right,

11




Duties of the Parties

Article 25 - Dury jo_Promote Respect for Rights,

Parties {0 the present Charter shall have the duly to promote and emsure
through tesching, education and publicatlom, the respect of the rights and
freedoms coniained In the present Charter and to see to it that these
freedoms and rvights as well as correspondlng  obllgations a2oud duties are
understood.

Article 26 - Py tn £ 1 Ci k

rts gan her Instututions Protectin

Rights,

Parties to the present Charter shall have the duty to guarantee the
independence of the Coorts and shail allow the establishment and
Improvement of appropriate uatiopal instltations entrusted with  the
promotion and protection of the rights nand freedoms guaranieed by the
present Charter.

Article 26A -~ Buty of Governmental Bodies 1o Give Effect to the Charter,

It is the duty of all governmentsl bhodies within each Party to apply and give
effect 1o the provisions of this Charter,

Individuals will hest learn to respect the rights of athers and thus be able better to
enjoy their owa rights if they live in an envirenment in which rights are promoted
through education. Effective education should, over time, reduce the need for
enforcement of rights. Nevertheless it is essential that the courts are manifestly
independent of the executive arm of government and that there exist appropriate national

institutions to promote and protect rights.

The first two Articles which are Articles 25 and 26 of the African Charter take up
those points and impose obligations on parties 1o give effect to them. The third Article is
intended to impose a clear duty on all members of the executive arm of government 1o
respect  and apply the rights given in the Charter and to accept policies and
administrative  practices which enhance the enjoyment of and do not conflict with the

rights granted bir the Charter.

Whilst these Articles are not replicated in any human rights treaties other then the
African Charter, they are the logical consequences of the earlier part of the Charter
which eswzblishes a series of rights and imposes abligations on States to give effect to

thase rights.

[
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Duties of Individuals
Article 27 - Duties Towards Family, Society and Commugities

1. Individual chall have dutles towards their Families and society, the
Parties and other legally recognized communities and the regional and

international community.
2. Individuals shall exerclse thelr rights and freedoms with due regard to
the rights of others, collective security, morslity and common interest.

Article 18 - Dty to Respect Other Individuals Without Disgrimination

Endividuals shall have the duty to respect and consider thelr fellow beings
without discrimination, nnd to develop and maintain relations aimed at
prometing, safeguarding and reinforcing mutual respect and tolerance.

Article 29 - Certaj ific Duties of Individual
fadividuals shall have the duty:
1. To preserve harmonious development of the family and to work for its
cohesion and respect,
2. To work to the best of thelr abilities and competence, lo use their

skills and abllities for the betterment of their communitles, and to pay
taxes lmposed by law la accordance with their means in the Interests
of sociely,

3. To preserve and sirengfhen positive Pacific cubtural values In (heir
relations with other members of the soclely, in the spirit of tolerance,
dialogue and consuliation and, In geoeral, to contribute to fhe
promotion of the well Leing of society.

The idea of personal obligation was established in the U.N., Universal Declaration of
Human Rights (Art, 29) and the American Convention (Art. 32). Not many of the
constitutians of the Pacific region explicitly address the question of duties; however the
notion of duties is weli understoad in the Pacific, and rtecognition of the duties owed fo
the community at large can be founrd in same of the Pacific constitutions. The Palau

Constitution states in its Preamble :

We renew our dedication to preserve and cahance our traditional heritage, our
natignal identity and our respect for peace

and the preamble 1986 Tuvalu Cosmstitution refers to "the maintenance of Tuvaluan
values, cultures and tradition.

The Western Samoan Constitution specifically recognizes that certain "work" and
"service® “is required by Samoan custom ... which forms part of normal civil obligations".
I'n Fiji, Kiribati, MNawry, and Solomon Islands people may be required to provide fabour as
part  of reasonable and normal communal or other civic obligations, In Tuvalu,

“traditional” obligations are added,

The Preamble o the Papuz New Guinea Constitution imposes basic obligations on

everyone 16 themselves, their descendants and 1o each other. Under Article 7 of the
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Vanuatu constitution these are fundamental duties. [n both countries, the dulies are

generally non-justicizble.

It is to be implied from the existence of rights of individuals that everyone has
duties to everyone else, This point is made explicitly in the constituticn of the Cook

Islands which states in Article 64(2):

[t is hereby recognised and declared (har every person has duties 1o others,
and accordingly is subject in the exercise of his rights and freedoms to such
linitations as are imposed, by any enactment of rule of law for the time being in
force, for protecting the rights and freedoms of others or in the interests of public
safety, order, or morals, the general welfare, or the security of the Cook Islands.

The African Charter contains three Articles (Articles 27-29) dealing with duties, the
First two deal with the notions of fundamental duties and duties arising out of the need
to respect and proiect the rights of others, whilst the third sets out a series of specific

duties.

Articles 27 and 28 of this Charter are almost identical with Articles 27 and 28 of
the African Charter. In relation to Article 27 attention has been given to Basic Social

Ohligation {f) of the Papua MNew Guinea Constitution which states;

WE HEREBY DECLARE that all persons in our country have the following basic
obligations to themselves and their descendants, to each other, and to the Nation:-
to respect the rights and freedoms of others, and to co-operate fully with others in

the interests of interdependence and solidarity ;

Article 29 is based on Article 29 of the African Charter but has been substantiaily
redrafted. In relation to the duty 1o pay tax in Article 29.2 Basic Social Obtigation (g) of

the Papua New Guinea Constitution is of interest. It states :

WE HEREBY DECLARE that all persons in our couniry have the following basic
obligations to themselves and their descendants, to each other, and to the Nation:-
to contribute, as required by law, according fo thesr means to the revenues required

for the advancement of the Natioa and the purposes of Papua New Guinea ;

Recommendation: that the Articles read as printed above.

Censtitutional references.

A. Samoa
Cook Is.
F.S.M.
Fiji
Guam
Hawaii
Kiriban

Marsh. Is.

Nauru

Art.64(2)
5.5(3})

Art(2)
5.6(3)

:&rr.ﬁ(z)(d)
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N. Mar. Is.

Palau
P.N.G.
Sol, I,
Tonga
Tuvalu
Vanruatu
W, Samoa

Preamble
Preamble, 5.63
5.8(3)

Preamble, 5.10
Art.7 and 8.
Art.8(2)(d)
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Limitations pnd Derozg(inns

Whilst there is a tendency to describe them all as derogations, there is a clear

distinction between limitations and derogations.

Limitations

Limitations are restraints put on the enjoyment of rights by an individual in the
interests, for example, of public order or of the enjoyment of their rights by others.

Limitations are usually required to be imposed by law aad to be necessary before they can

stand,

Some countries have general limitation clauses 1o their constitutional rights. The

recent Canadian Charter of Rights and Freedoms is an example, It states:

The Canadian Charter of Rights and Freedoms guarantess the
rights and freedoms set out in it subject only ta such reasonable
[imits prescribed by law as can be demonstrably justified in a
free and democratic society.

However international and regional human righis treaties usuaily state the rights at
the beginning of an article and then state the permissible timitations as the article
proceeds. The Canadian approzch makes for more conciss and eiegant drafting and the
statement of rights looks good on the scheol room wall but the alternative approach in the

treaties allows for the crafting of appropriate limitations for each particular right.

It should be roted that the limitations set down, whether general or particular in

nature, are what is permissible; they may ba, but they do not have 1@ be imposed .

It is recommended that the approach taken in the rreaties be adopted for the Pacific
Charter. The working draft deals with some limitation clauses specially crafted for

particular right.r; but more work has 10 be done on this part of the Charier.

Derogations

In the context of human rights treaties, derogation of rights means removal of rights
by government acsion for a particular period. The African Charter does not provide for
the derogation of rights, but the ICCPR and the European and American Conventions do.

They all limit the circumstances in which treaty rights may be derogated from, they

56

-

exempt certain rights from derogation and they require the derogating country o advise

an outside body of the derogations and the reasons for thenl.
The termis of the derogating powers are similar yer different,

The ICCPR states:

In time of public cmergency which threatens the life of the
ration and the existerce of which is ofFicially proclaimed, the
State  Parties o the present Covenant may take measures
derogating from their obligations under the present Covenant to
the extent stricly required by the exigencies of the situation,
pravided that such measures are not inconsistent with their
other obligations under international law and do not involve
discrimination  solely on the ground of race, colour, sex,
language, religion or social origin.

The Eurapear Convention states:

In time of war or other public emergency threatening the life
of the nation any High Contracting Party may take measures
derogating from its obligations under this Conventicn to the
extent strictly required by the exigencies of the sifuation,
provided that such measures are not inconsistent with fts other
abligations under international law.

The American Convention slates:

In time of war, public danger, or other emergeacy that
threatens the independence or security of a State Party, it may
take measures derogating from its obligations under the present
Convention to the extent and for the period of time sirictly
required by the exigencies of the situasion, provided that such
measures are not inconsisient with its other obligatiens under
international law and do not involve discrimination on the
ground of race, color, sex, language, religion, or social origin.

The provision of the European Conventior has been considered by the European

Commission of Human Rights which said thar it cortained the following elemeants:

{1y The public emergency must be acrual and imminent.

(2) Its effects must iavolve the whole nation

(3) The continuance of the arganized life of the community
must be threatened,

{4) The crisis or danger must be exceplional, in that the
normal measures or restrictions permitted by the treaty
for the maintaineace of public safety, health, and order
are plainly inadequate.

These elements significantly reduce the capacity of a government to introduce a
state of emergency that would be recognized as justifying it taking action to derogate

from the rights guaranteed in the treaty.

I
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The following table shows which rights may not be derogated Jfrom under the three

treaties;
ICCPR EUROPEAN AMERICAN
Life / / /
Imprisonment for debt /
Torture and other
ill-treatment / /
Slavery aed servitude / /
Retroactive penal laws / / /
Recognition before the law / /
Conscience and religion / /
Marriage and family /
Children /
Name /
Nationality /
Participation in government /

In addition the American Convention renders non-derogable the tight to judicial
protection of those substantive rights which may not be derogated from (Articles 25 and

27).

In relation 1o derogation clauses there are 1wo major points for decision. Whether or

not to have w derogation clause and if so how to frame it,

As [0 the first point the African position is not to aliow derogations, but to allow
limitation on rights. The alternative position is to allow for derogations but tightly
circumseribe  the circumstances in which they were acceptable and to exclude certain
rights from derogation. A third protection is to require a government derogating from
rights ¢ reporr © an international tody explaining the circumstances of and need for the

deropation.

Since indcpendence none of the Pacific aations have faced an emergency that
threatened the life of the nation in the terms outlined above. During World War 1I a
number of them were nver-run as colanies or dependencies and Australia was threatened

with invasion bur there has been no major threat iatermal or external since thea.
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However some nations contain elements which covld lead to seriously destablising irternal

strife.

Recommendation: il a derogation were to be inciuded in the treaty, then it should be in

the following terms;

{i) In time of war, public danger, or other emergency that threatens the life of a
Party, it may take measures derogating from ils obligations under the present
Charter to the exteat and for the period of time sirictly required by the
exigencies of the situation, provided that such measures are not inconsistent
with its other obligaticns uader international law ard do not invoive
discrimination on the ground of race, color, sex, language, religion, or social

origin,

(2) The foregoing provision does not zutharize any suspension of the following

ariicles: (all of those in the American Conveniion)

39

CHAPTER 2

GIVING EFFECT TO THE CHARTER

Iatroduction

Articles 30 to 63 set down the institutions and machinery for giving cffect, at the
regional level, to the rights in the Charter.

They establish a Commission with powers to receive and contider communications
from Parties and individuals, 1o investipate and evaluate the matters, and (o recommend
solutions to such disputes. Although the Commission has nc coercive powers,it could play
2 constructive role in monitoring hurian rights concerns and ventilating the differences in
views on regional problems. The reccmmendations offered by the Commission could, over
time, pravide a valuable source for understanding the Pacific approach toward human
rights and how the balances should be struck betwees individus! and group rights and

between traditional customs and emerging norms.
The Articles are set out at the end of ihese introductory comments,
Article 30:  the recommended name is the Pacific Human Rights Commission.

Articles 31 - 44; the Commission members are elected by the Parties, but serve in
their individual capacities as independent experis. It is recommended that z smail
commission be used in the Pacific, consisting of seven members. This number ensures that
the Commission wouki be diverse enough to reflect the different perspectives and
sub-regions found in the region but would be small enough to fuaction efficiently. All
Parties to
the Charter would participate in electing the Commission members. 1t is recommended
that Commission members be eligible for reelection only once ¢ ensure an appropriate
turnover of membership. It is recommended that the Director of the South Pacific Bureau
of Economic Ccoperation play the rofe of supervising the elections for the Commissian,
and {ulfilt cer:zin other administrative roles, but that the Commission be etherwise
autonomous from any existing regienal organisation. [t is recommended that the staff be
selected by the President of the Commission (who is elected by the Commissioners), in
consultatien  with the other Commissioners, and that the costs of the Commission and iis
staff be borne by the parties along the lines of the formulae used by other regionat

organizations,

Articls 45: The broad ranging functions of ihe Commission set out in Article 43 will

make it useful to the governmenis of the region for example by advising and assisting
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them fo review their laws and regulations to muke them more consistent with the Charter
and other treaties, and assisting them (o prepare reports they are obliged to make under
treaties like the International Convention on the Elimination of All Forms of Racial
Discrimination. The Commission will also investigate communications  alleging human
rights  violations from governments individuals and groups. When called wupon to
investigate a matter, the Commission may underiake ficld investipations, hold hearings,
interview witnesses, examine documents, or use aay other investigative techniques to
assemble a factual basis for its analysis. The Commission will receive and comment on
reparts received from Parties to the Charter but its major function will be through
education and digsemination of information to promote respect for human rights in the

Pacific region,

Articles 47 - 54: this procedure for allowing Parties to file complaints Is similar to
that found in other human rights treaties. The requirement in Article 50 that domestic
remedies must be exhausted before the Commissicn can deal with the martter is standard
in international treaties, but the language used here allows some flexibility in those
situations where waiting for exhaustion of domestic remedies would cause undue delay or

would be futile .

Articles 35 - 59: these deal with communications 30 the Commission from individuals
and groups rather than governments. They give the Commission flexibie investigation,

recommendatory, and reporting powers, but deny it the power to coerce any Party.

Articles 60 - &1: these lay down the principles the Commission is to use in
interpreting the Charter and determining whether or not a breach of rights has cccurred.
International and domestic jurisprudence is to be used as well as the experience gained in

interpreting other human rights treaties.

Article 62: this must be read with Article 45(i). Between them they require Parties to
TepOrt every two years 10 the Commission on their efforts w0 implement the Charter and

require the Comimission to consider, and where necessary, [0 comment on those reports .

Article 63: this provides for the membership of the Charter opening it to afl the
political entities of the FPacific, without regard to their fermal independent statns. This
approzch is taken 10 ensure the widest possible adherence 1o human rights problems of the
region,  Hawaii and New Zealand, although separated by thousand of miles, share
common challenges relating to the fair treatment of the indigenows Palynesian populations

and the significant immigrant populations from other Pacific islands. All the potitical

&1

communities of the region share common legal traditions and common cultures and it

makes sense to look at the human rights problems of the region as 2 whole.

Articles 64 - §7: these are machinery provisions providing the means of getting the
Commission elected and established, for Parties to join in the Charter and for protocols

(amendments) to it to be made.
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Establishment and Organisation of {he Pscific Human Rights

Commisgion

Axticles 30 - 63

30.

31,

3z,

33.

34.

35.

A Pacific Human Rights Commission, hereinafter called “the
Commission”, shall be established to promaote human and peoples’ rights and

ensure their profection in the Pacific reglon.

1. The Commission shall consist of seven members chosen from smongst
Pacific personalities of the highest repufation, knows for thelr high
maorality, integrity, I[mpartiality and competesce In matters of human
and peoples’ rights with particular consideration  being given to
persons having legal experience,

2, The members of the Commission shall serve in their personal capacity.

The Commission shall mat ioclule maore than one national of the same

Party.

The members of the Commissiou shall be elected Dy secret ballof by
the Parties to the Charter, from a list of persons nominated by the Parties to

the present Charter,

Eack Party to the present Charter may not nominate more than two
candidates. The candidates must be resideats of ane of the Parties o the
present Charter. When two candidates are nominated hy a Party, one of them

may nat be resident of {hat Party.

1. The Director of the Scuth Pacific Bureau of Economic Cooperation
shall invite Parties to the present Charler at least four mosths before
the elections to nominate candidates;

2. The Directar shall make an alphabetical list of the persons thus
nominzled und commuunicate it to the Parties at least one month belore

the elections.

36,

37.

38,

35.

40.

41

42,

63

The members of the Commission shall be elecfed for a six year period
and shall be clipible for rc-election once. However, the ferm of office of
three of the members elected at the {lrst election shall terminate after {hree

years and the term of office four others, at the end of six years.

Tmmediately after the flrst electlan, the Director of the South Pacific
Bureau of Ecowomic Cooperatlon shall draw lofs to declde the names of those

members referred to In Arlicle 36.

After thetr election, the members of the Commission shall make a

solemn declaration te discharge thelr duties Impartially and faithfully.

I. In case of death or resignatlon of a member of the Commission, the
President of the Commission shall immediately inform the Director of
the Scuth Pscific Bureax of Economic Cooperation, who shall declare

the seat vacant from the date of death or from the date on which the

resignation takes eflect,

2. If, in the unanimous opinton of other members of the Commission, 2
member has stopped discharging his or her duties for any reason other
than 2 temporary abseoce, the President of the Commission shail
infarm the Director, who shall thea declare the scntt vacani.

3. In each of the cases aaticlpated zbove, (he Partles shall replace the
member whose seat became vacant Tor the remaining perlod of that

member’s term unless the perlod Is fess than six months.

Every member of the commission shall be in office uetil the date the

successor assumes offlce.

The President of the Commission shall azppeint the Executive Director
and (he other s{alf of the commission, in consultation with the other
commissioners. The Parties atong the lines of the (ormulae used by other

regional organizations shall bear the cosis of the staff and services.

L. The Commission shall elect its President and Vice President for 2 two
year period. They shall be eligible for re-election,
2, The Commission shall lay dnwn its rules of proceduere.

3. Four membiers shalt form a quaram,
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, 4. In case of au equality of votes, the President shall have a casiing vate. i g) to respend to enquiries made by the Parties on matlers related to
S ' human and peoples’ rights and, withiz the Hmits of its resources, te
: 43, In discharging their duties, members of the Commission shall enjoy provide those Parlies with the services they request;
‘ diptomatic privileges and Immunities. :
‘[ h) to msslst [ndivideals sod peoples to understand how to protect and
enforce human rights withie their own legal systems;
i :
H !
I Fupetions of the Commission ) when requested Dy the affected Partles, to assist them settle disputes
which have arisen between them relating to human and peoples’ rights;
!
% 45, The main functions of the Commisslon shall be to promote respect for and }' i to take aclion oo pefitions and other communicatlons pursuant to fts
, defence of human and peoples rights. In the exercise of lts mandate, it shall authority under the provisioms of Articles 47 to 59 of the present
: have the following functions and powers: Charter;
: a) to develop an awareness of human and peoples rights among the ' k) to consider znd to make comments on and recommendations to the
i peoples  of the Pacific reglon by programmes of education, ! Pirector of the South Pacific Buresu of Economic Co-operaticn on
_ dissemination of materials, and other appropriste mesns; : repor{s submitied to it under Article 62 by the Parties to the preseat
: ‘ Charter;
b) to make recommeadations fo {he govermnents of Parties, when It

! considers such action adviseable or when requested to do so by the I )] to prepare such studles and reports It canslders advisable in the

government of a Party, for the adoptian of measures in favour of performance of Hs dutles; and

human and peoples rights within the framewark of their domestic law

as approprizte measures to further the observance of those rights; m) to make an annual report oam its activities through the Director of the

) to collect documents, underizlke studies and research on Pacific
problems in the field of human and peoples’ rights, organize seminars,
sympasia zod conferences, disseminate faformation, encourage national

and lacal institutions concerned with human and peoples’ rights;

i) co-operate with other Pacific and International instifutions concerned

with the promotion and protection of human and peoples’ rights;

e} when requested by s Party, to advise it and assist il in the processes of
acceding to und giving effect te repional or international treaties

dealing with human and peoples’ rights;

f} wlen requested by a Parly, to assist it in the preparation of reports
the Party is required 1o submit under regional or international {ireaties

deating with human or peoples’ rights;

South Pacific Burean for Ecovomic Co-operation, to the Parties to the

present Charter. This report shall le published and available to the

public.

Article 454

The Parties undertake to provide the Commission with such information as it may
request of them as to the manner in which their domestic law ensures the effective

application of any of the provisions of the present Charter.
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Procedures of the Commissiop

44,

The <Commission may resort ¢ any appropriate  method of

investigation.

Communications from States

47,

48.

49,

5G.

31

If a Party to the present Charter has good reasons to believe that
another Party to this Charter has viclated the provisions of the Charter, it
may draw, by written communication, the attention of that Party to the
matter. This communication shall also be addressed to the President of the
Commission. Within three months of the receipt of the communication, the
Party to which the communication s addressed shall give the enquiring Party
a written explanation or statement elucidating the matter, This response
should include as much relevant information as possible relating to the laws
and rules of procedure applied and applicable, and the redress already given

or course af action availabte,

If within three months from the date on which the original
communication is received by the Party to whick it is addressed, the issue is
not settfed to the satisfaction of the two Parties involved through bilateral
negotiation or by any other peaceful procedure, either Party shall have the
right to submit the matter to the Commission through the President and shall

notify the ather Parties involved.

Notwithstanding the provisions of Article 47, if a Party to the present
Charter considers cthat another Party hag viclated the provisions of the
Charter, it may refer the matter directly to the Commission by addressing a

communication to the President. and the Party concerned,

The Commission can only deal with a mater submitted to it after
making sure that all local remedies, if they exist, have been exhausted, unless
it is abvious to the Commissian that the procedure of pursuing these remedics

would be unduly prolonged.

1. The Commission may ask the Parties concerned to provide it with all

relevant information,

a2,

33.

[ 34

67

2, When the Commission is considering the matter, Parties concerned may
be represented  before it and may submit written or oral

represeniations.

After having obrained from the Parties concerned and from other
sources alf the infarmation it deems necessary and after having tried all
appropriate means to reach an amicable solution based on the respect of
human and peoples’ rights, the Commission shall prepare, within a reasonable
period of time from the notification referred to in Article 48, & report stating
the facts and its findings. This report shall be sent to the Parties concerned

and communicated to alf Parties to the Charter.

When transmitting its report, the Commission may make to the Parties

such recommendations as it deems useful.

Note Article 54 is now covered by Article 45(k) }

Communicztions from Individuals or Groups

35,

36,

1. Before each Session, the Executive Director of the Commission shall
make a list of the communications other than those of Parties to the
present Charter and trapsmit them te the members of the Commission,
who shall indicate which communications should be considered by the
Commission,

2, A communication shali be considered by the Commission if a simple

majority of its members so decide.

1. Communications relating to human and peoples’ rights referrad

to in Article 55 received by the Commission, shall be considered if

they:
a) Indicate their authors gven if the latler request anonymity;
b} Are compatibie with the present Charter;
3] Are not wrillen in disparaging or insulting language direcled against

the Purties concerned;
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38.

39.

68
d) Are not bascd exclusively on news dissemninated through the mass
media;
€) Are sent after exhausting domestic remedies;
f) Are submitied within a reasonable period from the time local remedies

are exhausted or from the date the Coinmission is seized of the matter;

and
B) Do not deal with cases that have been settied by the Parties invelved
in accordance with the principles of the Charter of the United Nations

or the provisions of the present Charter,

2. The requirement of exhausting of domestic remedies in paragraph |1

shall not apply when:

a) the domestic Iaw af the Party does not afford due process of law for
the protection of the right or rights that allegedly have been violated;

b} the person ar group alleging wviolation of zights or suffering has been
prevented from exhausting thei_r violation of rights or has been denied
access to remedies under the domestic law;

c) there has been unwarranted delay ir finalizing domestic remedies.

Prior to any substantive consideration, all communications shall be
brougkt to the knowledge of the Party concerned by the President of the

Commission,

When it appears afier deliberations of the Commission that one or
mere communications apparentiy relate 1o special cases that reveal the
existence of a series of serious or massive viclations of buman and peoples'
rights, the Commission may decide lo undertake an in-depth study of these
cases and make a factual report, accompanied by its [indings and

recommendations.

I. All measures taken within the provisions of the present Chapter shall
remain confidential until such a timc as the Parties concerned have
had sulficient time 1o address the problems identified.

2. However, the report shall be published by the Commission upon the
decision of the Commission, undertaken aflter consultation with the

aflected parties,

59

Applicalde Principles

66,

61,

G1A,

62.

The Parties and the Commission shall draw inspiration  from
international  Jaw or human and peoples’ rights, particularly from the
provisions of wvarious Pacilic constitutions and regional agreements, the
Charter of the United Nations, the present Charter, the Universzl Declaration
of Human Rights, other instruments adopted by the United Nations and by
Pacific countries in the field of human and peoples' rights as well as from
the provisions of various instruments adopted within the Specialized Agencies
of the United Nations of which the partiss to the present Charter are

members,

The Parties and the Commission shall zlso take into consideration, as
subsidiary measures to determine the gprinciples of lfaw other gemeral or
special international conventions, laying down rules cxpressly recognized by
Parties to present Charter; Pacific practices consistent with international
norms on human and peopies' rights; customs generally accepted as law;
generzt principles of [aw recognized by Pacific states; as well as legal

precedents and doctrine.

The Parties recognize the customs and traditions of the diverse
communities of this region. The rights, freedoms and duties recognized in
this Charter shall be interpreted and understood by the Parties and the

Commission in the light of these customs and traditiens.

Each Party shall undertake to submit every two years, from the date
the present Charter comes inte farce, a report on the legislative or ather
measures taken with a view to giving effect to the rights and freedoms

recognized and guaranteed by the present Charter.

The Apia seminar held in May 1989 recommended that the drafting group of

representatives  that the Commission be empowered 10 raquest a Party to Whom it has

made

recommendations  to advise it on what progress had been made towards

implementing these recommendations and if that progress has been insufficient to

report that fact 1o the appropriate regional organization.

[t alse recommended o the drafting group of representatives that the Parties

to the Charter be empawered to suspend a Party for proteacted refusal 1o comply
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with the recommendations of the Commission and 1o receive such a Party back after

a period of suspension.

63,

1. The present Charter shall be open to sigeature, razification or
adherence of all communities in the Pacific, including Australia, MNew
Zealand, and Papua MNew Guinea in the southwest, the MNarthern
Marianz Islands and Guam in the northwest, Hawaii in the northeast,
Easter Island in the southeast, and all political entities contained
within these geographical boundaries. '

2. The instruments of ratification or adherence to the present Charter
shall e deposited with the Director of the South Pacific Bureaw of
Economic Cooperation,

3. The present Charter shall come into force three months after the
reception by the Director of the instruments of ratification or

adherence of eight of the peiitical entities of the Pacific.

Geaeral Provisions

64.

65.

66.

67.

i. After the coming inta foree of the present Charter, members of the
Commission shalf be elected in accordance with the relevant Astickes
of the present Charter.

2. The Director of the South Pacific Bureau of Economic Cooperation
shall convene the first meeting of the Commission at the Headquarters
of the Bureau within three months of the constitution of the
Commission. Thereafter, the Commission shall be convened by its

President whenever necessary but at least once a year.

For each of the Parties that will ratify or adhere 1o the present
Charter after its coming into force, the Charter shall 1ake effect three
months  after the date of the deposit by the Party of its iastrument of

ratification or adherence.

Special protocols or agreements may, if necessary, supplement the

provisions of the present Charter.

The Directar of the South Pacific Bureau of Economic Cooperalion
shall inform  each political eatity in the region of (he deposit of each

instrument af euilication or adherence.

GB.

7

The present Charter may be amended if a Party makes a written
request to that effect to the Director of the South Pacific Bureau of
Economic Cooperation. The Parlies may only consider the draft amendment
afrer all the Parties have Leen duly informed of it and the Commission has
given its opinion on it at the request of the sponsoring Party. The amendment
shall be approved by a simple majority of the Parties. It shall come inte force
for each Party which has accepted it in accordance with its constitutional
procedure three months ofter the Director has received notice of the

acceptance.




APPENDIX A

DRAFT PACIFIC CHARTER OF HUMAN RIGHTS

Preamble
The Parties ta the present Charter,

Recognizing that the peoples of the Pacific who have formed diverse cultures, customs

and traditions are equal fo all other peoples and socletles in dignlty and rights;

Recognizing that all peaples have contribufed and contloue to contribute to the progress

of civilizations and culiures which coastitute the common herltage of humaokind;

Recogoizing the need o promefe and to protect those rights and characteristics which
stem from Pacific peoples’ history, philosophy of life, traditlons and social s{ructures,
especlally those tled 1lo those territorles, of the earth which these peoples have

traditionally occupfed;

Concerned that ull doctrines snd practlces soclal, ethmic or eultural superiority are legally

wrong, morally condemuable and socially unjust;

Belleving that peoples operailng as a collective should be free to manage their own affairs
to the greatest extent passible, while enjoylng equal rights with other citizens in the

political, economic and social life of the states;

Acknowledging the need for minimum acceptable standards taking into account the

diverse realities of peoples in all parts of the Pacifig

Mindful of the Irternational instruments protecting the ideals of the iudividual and

collective rights of persons;

Convinced  that the states of the region should adopt a Charter reinforcing and
complementing the protection of rights under the domestic law of Pacific jurisdictions:

and

Concerned that persons, having duties to theiv [amifies and communrities, and to other
persons, are under am obligatlon to observe the rlghts and dutles recognized In the present

Cliurter,

Have agreed as follows:

Genergl Provisions
Article | - The Qbligation of the Parties

The Parties fo the present Charter shall recognize the rights, freedoms and
duties enshrined Is thls Charter and shall uaderfake fo adopt legislative, executive
or other measures to glve effect to them,

Artigle 2 - Equal enjoviment of Charter rights

Every landividusl shall be entitled to the enjoyment of the rights and
freedoms recognized and guaranteed in the present Charter without distinctlon of
any kind such as race, etholc group, color, sex, language, religion, political or any
other oplnion, national and soclal origin, economlic status, birth or other status.

Article 3 - Equality befors the |aw ard equal pratection
1. Every Individual shali be equal before the law. .
2, Every (ndividusl shall be entitled to equal protection of the law.

Civll and Politi Righ

Article 4 - Right 10 Eife and Integrity of the Person

Humsa belogs are luviolable, Al human beings shall be entitied to respect
for their lives and the integrlty of their persons. No one may be arbitrarily deprived
of this right.

Article 5 - Respegt for_human_ dignity

All lmdlviduals shall have the right lo the respect of the dignity inherent in
all human beings and to recogeitlon &5 persons before the [aw. All forms of
exploitation urd degradation of humaws, particularly sfavery, slave trade, torture,
and cruel, inhuman or degrading punishment aod treatment, shafl be prohibited,

Artigle 6 o - Liberty and Security of the Persan

A1l individuals  shall have the right to persenal liberty and security. No one
may be deprived of freedom unless the reasons for doing so have been laid down
previously in law amd the person Is provided with due process of law. In particular,
00 gne may be arbitrarily arrested or detained.

Article 6A - Searches

=EEie ity aleBlly Al JIRVasion ol Triy

The right of individuals to be secure in their persons, houses, papers, and oiher
possessions xgains{ woreasonable searches, seizures, or invasions of privacy may not
be violuted, A warrant may uot issue except on probable cause, supported Dby
alfidavit pariicularly describiug tbe place {o Be searched and the persons or things
to be seized or the communication sought to be intercepfed.




Article 6B -

Right te Honour apd Reputation

All Indlviduals  shall have the rlghi to Bbe free from walawful attacks oo their
hanour or reputatlon.

Passible Composite Article

1. All individugls shall have the right to.the respect of the dignity inherent in
all human belngs and to recognltion as persons bhefore the law. All forms of
exploitation and degradation of humans, partlcularly slavery, slave trades, torture,
cruel, inhuman er degrading punishment and treatment shall be prohiblted.

2, All individuals shall have the right.to personal liberty and securlty. No ome
may be deprived of freedom unless the reasons for dolng so have heen Exid. down
previously In law and the person Is provided with due process a law. In particular,
2o one may be arbitraslly arrested or detained.

3. The right of fndividuals to be sccure It thelr persons, houses, papers, and
other possessions against unrensonable searches, selzures, or invasions of privacy
may not be vialated. A warrant mnay oot issue except on probable cause, supported
by affldavit particularly descrlbing the place to be searched and the persons or
thizgs to be sefzed or the communication sought to be lutercepted.

4. All Individuals shall have the rlght to be free from unlawful attacks on their
fonour or reputation,

rticle 7 - Agcess to Inslice Rights

1. All ladividuale shail have the right to have their causes heard in f:fir aed
public  hearlngs by Jadependent, competent and Impartial tribunals
established by taw. The press and the public may be excluded from nl.l or
part of a trlal for reasons of morals, public order or national securl!y_ in a
democratlc society, or when the interest of the private lives of the parties so
requires, or to the extens strlctly necessary In the .
opinien of the court in special circuemstances where publicity would prejudice
{he Interests of justice; but nny Judgement rendered in a civil or crimlnal
case shall be made public except where the interest of Juveaile persons
otherwise requlres or the proczedings comcern mairimonial disputes or the
guardlanship of children,

2. All jadlviduals shall have the right to an appeal to competent national argans
agsinst acts violafing their furdamental rights as recoguized and guaranteed
by ronventinas, Iaws, regufations and customs fn force.

Article 7A - Rights to & _Fair Trial
1. Every Iudiividual charped with a criminal offence shall be presumed innocent

until proved guilly according 1o law,

1, Every indEvidual who ix charged with a crimins? offence has the right
(a} to be informed of the right to ubtain legal assistance;

(b} to communicale with a lawyer; o

() to receive legal assistance without casi 1f the interests of justice so
require and the person lacks sufficient wmeans (o pay for the
asgistance;

() 1o have adequate time and facilitics to prepare a defence;

3.
4,
5.
Article §
1.
2.
Article 9
1.
2.
3.

o

() to be present a2t any trlal relallng to the offence and to present a
defence;

(f) to examine the witnesses against the person;

{g) fo obtaln the attendance of, and to examine, wituesses for the person;

(R}  to have the free assistauce of anm Interpreter If the person canmaot
understand or speak the langunge used In court; and

(3] 0o{ ta be compelled to testify or conless guilt.

No one may be condemned Ffor am act or omissien which did mot constifute 2
legally punishable offence at the time it was committed. No penzlty may be
Inflicted for an offence for which no provision was made at the time It was
commitled. Punlshment is personal 2ad can be Imposed only on the offender.

Every lodividua! coavicted of = erimnlal offence shall have the right to have
the convlction or sentence reviewed by a higher tribunal aceording ta law.

No individuzl finally ceavlcted or acqulited of a criminal offence shall he
tried or punished again for the same offence or for substantlally the same
offence arising put of the same facts.

(a) the right to be presumed lonocent untll proved guilty by a competent
court or tribunal;

(b) the right o defence, Inciuding the right to be defended by counsel of
his cholce;

(c) the right to be tried within a reasonable thme by an Impartial court of
tribunal,

(d) No oune may be coudemned for sn act or omlsslon which did not
conslitute a legally punishable offence at the time it was committed.
No peaalty may be lafticted for zn offesce for which no provision
was made at the time it was commiited. Punishment Is personal and
can be lmposed only on the offender.

- I i nd Religi

Freedom of conscience and the profession snd free practice of religion
shall be guaraotead,
Nothlog o this Articte shall be construed to luvalidate reasonable restrictions
imposed by law on the time, place, or manner of conduct, provided

(a) the restrictions are necessary to preserve public peace, order, health, er
securlty or the rights or freedems of others;

{b) there exist 9o less restrictive means of doiag so; znd

(c) the restrictions do not penallze conduct on the basis of disagreement
with the ideas or beliefs expressed.

- Ereedom of Expression

All individuals shall have the right to receive lnformatian,

All individuals shall have the right to express and disseminate tielr opinions.
Nothing In this Article shall be conslrued (o invalidate reasonable restrictions
imposed by faw an the time, place, or manner of conduct, provided

{a) the restrictions are necessary to presecve public peace, order, health, or
security or the rights or freedoms of others;

{bh} there exist no less restrictive means of doiang so; and

(c) the restrictions do nmot penalize conduct on the basis of disagreement

with the ideas or beliefs expressed.
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Article 10 - T m of A
I. All individuzls shall have the right (o free sssociation with others inclugding

the right to form and Joir trade unions for the protection of thelr Interests,

Article 1] - Ereedom of Assembly
Every tndividual shell have the right to assemble freely with others.
Article 12 - Eregdom of Movement
1. Every individual shali have the right to freedom of movement zod residence

within the barders of a State subject to those restrictlons established by law
that are pecessary in a2 democratlc soclety In the interest of national securkty
ot to protect public health.

2. Every individual shsl have the right to leave any counfry Inciuding his own,
and fo return to his country, This right may ouly be subject to restrictions,
provided for by law for the protection of natlonal security, law and order or
public health.

3. Every Indlvidual shall have the rlght, whem persecuted, to seek and obtain
usylum in other countries Iu accordamce with laws of those comafries and
Interaational conventions,

ER A nom-npatfonal legally sdmitted in a territory of a Party to the present
Charter may only be expelled from It by virtue of = declslon taken in
accordance with the jaw.

5. The mass expulslon of non-natlonals shall be prohibited, Mass expulsion shall
be that which is simed at national, racial, ethaic or religious groups.

Article 13 - Right to Vol and to Participate in Politieal Life

1. All cifizens shall have the right to participate freely in the govermment of
thelr country, either directly or through freely chosen representatives.

2. All cltlzeas shall have the right of equal access (o the public service of their
country.

3. Every individual shall have the right of access to public property and
services in strict equality of all persons before the law.

4. Every citizen shall have the right to participate effectively in the decisions
affecting the citlzen In relation to economic and social development In the
country,

Article t4 - The Right 1o Propercy

The right to properly shall be guaranteed. It may anly De encroached upon in the
interest of public need or In the general Interest of the community and in accerdance
with a law that provides for apprapriate compensation
Article [4A - Rizhts of Minorities

In those Parties in which etiinic, religions or linguistic minorities exist, persons
belonging to such atinorities shall not Le denied (he right, in community with other
members of their group, to enjoy their own culture, to profess and practise their own
religion, or to use their own language.

Eeoponsic, Soclal and Cultural Rights
Arlicle [5A - gl A igte Livi ndard

Every individual shall have ihe right to an adequate staadard of [iving beth for
that person zad that persons’ family Including adequate food, clothing and housing,
and fo the confinuous impravement of llving standards.

Article 15 - i Werk

Every Indlvidual shall have the clght to work under equitable and satisfactory
conditions, aad shall receive equal pay for work of equal value.

Right t¢ Health

1. Every lodividuzl shall have the right to enjoy the best attainable state of
physical and mental henlth.

2, Partles to ¢he preseat Charter shall take ihe necessary measures (o protect the

hicaith of thelr people aud {o ensure that they recelve counselllng and medlcsal
attention when they are sick.

rtigle 1 -

Article 17 - igh Education
. _Every indlvidusl shall have the right to education.
2. Al Indivlduals may freely take part in the cuftural life of their communities.
3. Each Party shall protect the {reditlonat values recognlzed by lis communities.
Artigle 18 - Right of the Family

1. The [amily shall be the natural unit snd hasls of society aud shall be
protected by each Party,

Article 18A - Riphts of Women, Children and Youths

Each Party shalf cosure the eliminatlon of every discrimlontion against women and
alsa ensure the protection of the rights of women, children and youths a5 stipulated
In international declarations and conventious.

Asticle 18B - Rights of the Aged and the Disabled

The aged and the disabled shail alss have the right to special measures of protection
in Leeping with their physical and social needs.

Rights of Peoples

Artticle 19 - Rights to Equality and_Non-Dominatian.

All peaples shalf be equal; they shall enjoy the same respect and shall have the same
rights. Nathing shall justify the domination of & people by annther and ia particelar
Articles 19 to 23 of the Charter shall apply te indigenous people who have become a
minority in theic own land.




Article 20 -

i.

Article 21 -

I.

2.

Article 22

1.

Argicle 224

Article 24

-

Rights to Exisience and Self Determination

All  peaples shall have the right 1o existesce. They shall have the
unquestionable and inalienable right to self-determination. They shall freely
determine thelr political status aod shall pursue thelr ecomomic and social
development according o the policy they have freely chosen.

Colosized or oppressed peoples shall have the right to free themselves from
the bonds of domloation by resortlng 1o any means recagnized by the
internailonal community.

Aill peoples shall have the rlght to the sssistance of the Parties to the present
Charter In thelr llberation struggle agalnst Corelgn domination, be It political,
economlc or cultural.

Rights 10 Disnose of own Resources

All peoples shall have the right to dispose of thelr wealth and natural
resources freely. This right shall be exerclsed in the exclusive laterest and
henefit of the peaple. In no case shall a people be deprived of It

En case of spoliation the dispossessed people shall have the right to the lawful
recovery of Hs property as well a5 to an adequate compensation.

The free disposal of wealth and natural resources shall be exerclsed without
prejudice to the obligatlon of promoting Internxtional econemlic coopersiion
based oo mutual respect, equitable axchange =and the priaciples of
interaational law,

Parties to the present Charter shall endertake to ellminate all forms of
forelgn economic exploltation particularly that practiced by Icfernational
meoopolies so as to enzble thelr peoples o beneflt fully from the advantages
derived from their natlonsi resources.

i i i u Dav n

All peopies shall have the right to their economic, social and cultural
development with due regard to their freedom and identity =ud In the equal
enjoyment of the common heritage of humankind.

Parties shall have the duty, Individually or collectively, to epsure the exercise
of the right to development.

~ Right to Peace and Security.

All peoples shall have the right to aatlonal and international peace and
securfly,

- Right to a Safe Environment

All peoples shall have the right to a clean, heafthful and sale environment

favourabls to their development.

Article

Duties of the Parties
25 - Duty 10 Promote Respect for Righis

Parties ta the present Charter shall have (he duty to promote and ensure
through teaching, education and publication, the respect of the rights and
freedoms contained inm the present Charler and to see to it that fhese
freedoms and rights as well as carresponding obligations  and duties are
understond,

Article 26

Article

Article
1.

2,

Article

Article

B
™
- Da waran he Independen [ the
Courts and Qther Insjututions Protecting

Rights

Parfles to the present Charter shall bLave the duty fo guarantee the
independence of the Courts and shall allow the establishmeot and
lmprovement of approprlate watlosal Institoutions  entrusted with  the
promotion and protection of the clghts and freedoms guaraateed by the
present Charter.

26A - Duty of Governmental Bodies to Give EfF he Charter.

It is the duty of all governmental bodles within each Party to apply and glve
effect to the provisions of this Charter.

Dutles of Individpats

27 - Itie: w i munifie

Individual shall have duties towards their families and soclety, the Parties
and other legally recognized communlties and the reglonal 2nd international
cemmunlty.

Individuals shall exercise thelr rights and freedoms with due regard to the
rights of others, cellectlve security, morality and common Interest.

28 - Duty to Respect QOther Individuals Without Discrimination

Individuals shall hiave the dufy to respect and consider their fellow beings
without discrimization, and to develop and maintain relations aimed at
prowmoting, ssfegearding and reloforcing mutual respect and folerance.

29 - rtain ific Dutij £ Individu

Individuals shall have the duty:

To preserve harmontous devefopment of the family aad to werk for Iis
cohesien and respect,

To work to the best of thelr abilities and competence, o use their skills and
abilitles for the betterment of thelr communitics, and to pay {axes imposed
by law In accordance with their means in the lnterests of society.

To preserve and strengthen pesltive Pacific cultural values in their relations
with other members of the soclety, In the spirit of tolerance, dizlogue aad
consultation and, In general, to contribute lo the promotion of the well being
of socicty.




Article 30,

Article 31,

Article 32

Article 33,

Article 34,

Article 33,

Article 36.

Article 37,

Establishment apd Qrganizatlon he Pacl(ic Fiyman
Rights Commisslon

A Pacific Human Rights Commission, hereinafter called “the
Commission”, shall be established to promole human and peoples’ rights and
ensure their protectlon [n the Pacific region.

1. The Commission shall consist of secven members chosen {rom amongst
Paclfic personafitles of the highest reputation, known for their high
morallly, Integrity, Impartizlity and competence In matters of human
and peoples’ rights with particular considerntion belng glven to

persons having legal experience.
2. The members of the Commission shall serve in their personal capacity.

The Commission shafl not include more than coe national of the same Partly.

The mewmbers of the Commission shull be elected by sccret ballot by
the Parties 1o the Charter, from = list of persons nominated by the Parties (o
the present Charfer.

Each Party to the present Charter may not neminate more than two
candidates, The candidates must be residents of one of the Parties to the
present Charter. When two candidates are nominated by a Party, one of them
may sot be resident of that Party.

1. The Director of the South Pacific Burcaw of Economic Cooperaticn
shall iavite Parties to the present Charter at least four months before

the elections to nominafe candidates;
2. The Directar shall make au alphabetical lise of the persons {hus
aominated and communicate if to the Parties zt least ane month befare

the elections.

The members of the Commissien shall be elected for 2 six ycar perlod
and shall be eligible for re-clection once. However, the term of office of
three of the members elected at the first clection shalt terminate after (hree
years and the term of office four others, at the end of six years.

Immediately after the first election, the Director of {he South Pacific
Burean of Econemic Cooperation slsall draw lots to decide the names of those
members referred lo in Arlicle 36.

Article 38

Argicle 39,

Article 40,

Article d1.

Article 42

Article 43,

Article 45,

After their election, the members of the Commission shall make a
solemn declaration to discharge their duties impartizlly and faithfully.

1. In case of death or resignation of 2 member of the Commission, the
President of the Commission shall immediately inform the Director of
the Sauth Pacific Buresu of Econamic Cooperatlon, who shall declare
the seat vacant from the date of death or from the date on which the
resignation takes elfect. )

2, 1f, in the unanimous opinien of other members of the Commission, a
member has stopped dlscharging his or her duties for any reason other
than a temporary absence, (he President of the Commission shall
inform the Director, who shall thea declare the seat vacant.

3, In each of the cases anticipated sbove, the Parties shall replace the
member whose seat Lecame vacant for the remaining period of that
member’s term unless the period Is less than six menths.

Every member of the commission shall be in office until the date the
successar assumes office.

The President of the Comiulssion shafl appaint the Executive Director
and the other staff of the commission, in comsulistion with the other
commissioners. The Partics along the lines of the formulse used by other
regional organlzations shall bear the cosis of the staff and services.

L. The Ceommission shall elect its President and Vice Presideat for a two
vear period. They shall be eligible for re-election.
The Commission shall lay down its rules of procedure.

Four members shall forn o quorum.
In case of an cquality of votes, the Presldent shall have a casting vote.

S N

In discharging their duties, members of the Commission shall enjoy
diptomatic privileges and immunities. :

Functions of the Commission

The main functions of the Commission shall be to promofe respect for
ant defence of human and peoples rights, In the exercise of its
mandate, it shall have the following Functlons and powers:

a) to develop an awareness of human and peoples rights
among the peoples of the Pacific region by programmes
of ecducation, disseminztien of materials, and other
anpropriate means;

b} 10 make recommendations to the governments of Parties,
when it considers such action adviseable or when
requested to do so Dy the government of a Party, for the




adopilon ef measures in favour of human and peoples
rights withln the framewark of thelr domestic law as
appropriate measures to further the observance of those
rights;

c) to coflect documents, undertale studies and research om

Pacific problems In the field of human and peoples’

rlghis, organize seminars, symposia and conferences,

digseminate Informallon, eocourasge national and local
) re==nenad with human and peoples’ rlghts;

- ~=d  international
institutions concwense )
of human aond peoples’ rights;

e) when requested by a Party, to advise [t and assist it in
the processes of accedlng fo and giving effect to
regional or internzilonal trestles dealing with human
and peoples’ righis;

f) when requested by a Party, to assist it in the preparation
of reports the Party is required to submil under regional
or international {reaties dealing with human or peoples’
rights;

£) to respond to enquiries made by the Parties on maliters
refated to human and peoples” rights and, within the
limits of [{s resources, to provide those Parties with the

services they request;

f) to amssist individuals and peoples to undersizad how to
project and enforce human rights within ¢heir own legal
systems;

i) when requested by the affected Parties, lo assist them

seitle disputes which have arisen between them relating
te human acd peoples’ rights;

i) 1o lake action on petitions and other communications
pursuaut (o fis authority under ihe provisions of Articles
47 to 59 of the present Charter;

k) to  coasider and fo make commenis on and
recommenduations to the Dlrector of the South Pacific
Bureau of Ecomomic Co-operation on reports submitted
to it under Article 62 by the Parties to the present

Charten;

1§} to prepare such studies sud reporis It considers advisable
in the performauce of Iis duties; and

m) to make an annwal report on its activities through the

Director of the South Pacific Burean for Economic
Co-operation, o the Parties to the present Charter. This
report shall be published and available to the pullic,

Article d5A

The Parfies underiake ta provide the Commission with such informadion as it
may request af them as to e manner in which thelr domestic law ensures the effective
application of any of the provisions of the present Charter.

Article 46,

Atticle 47.

Article 48,

Article 49

Procedure of the Commission

) The Commission may resorl (o any appropriate method of
investigation.

Commonleations from States

Il a Party to the present Charter has good reasons to believe thar
znother Party 1o this Charter has violated the provisions of the Charter, it
may draw, by written communication, the atiention of that Party to the
matter. This communication shall also be addressed to the President of the
Commission. Within three months of the receipt of the communication, the
Party to which the communication is addressed shall give the erquiring Party
a written explanation or statement elucidating the matter, This response
should include as much relevant information as possible relating to the laws
and rules of procedure applied and applicable, and the redress already given
or course of action available.

If within three months from the date on which the original
communication is received by the Party ta which it is addressed, the issue is
rnot settled (o the satisfaction of the two Parties involved through bilateral
negotiation or by any other peaceful procedure, either Pacty shzll have the
right to submit the matter to the Commission through the President and shall
notify the other Parties involved.,

Notwithstanding the provisions of Arsicle 47, if a Party to the present
Charter considers that another Party has violited the provisions of the
Charter, it may refer the matter directly to the Commission by addressing a
communication to the President. and the Party corcerned.




Article 50,

Article 51,

Article 52.

Article 53,

Article 35

Article 56.

The Commission can only deal with a matter submitted to it after
making sure that ail focal remedies, if they exist, have been exhausted, unless
it is ebvious to the Commission that the procedure of pursuing thess remedies
would be unduly prolonged.

L. The Commission wmay ask the Parties concerned 1o provide it with all
relevant information.

2. When the Commission is considlering the matter, Parties concerned may
be represented before it asd may submit written or oral
representations.

After having obtzined from fthe Parties concerned and from other
sources ali the information it deems necessary and after having tried all
appropriate means to reach an amicable solution based on the respect of
human and peopies’ rights, the Commission shall prepare, within a reasonable
period of time from the notification referred 10 in Article 48, 2 repart stating
the facts aad its findings, This report shall be sent 1o the Parties concerned
and communicated to all Parties to the Charter.

When transmitting its repert, the Commission may make to the Parties
such recommendations as it dzems useful.

54, Note Article 54 is now covered by Article 45(k) ]

Commugications frem [ndividuals or. Groups

L. Before each Session, the Execulive Director of the Commission shall
make a list of the communications other than those of Parties to the
present Charter and transmit them to the membess of the Commission,
who shall indicate which communications should be considered by the
Commission,

2. A comunication shali be considered by the Commission if a simple
majority of its members so decide.

I Communications relating to human and peoples’ righis
referred  to in Article 55 received by the Commission, shall be
considered if they:

a) Indicate their authors even if the Iatter request
anonymity;

b Are compatible with the present Charter;

c} Atre not written in disparaging or insulting language
directed against the Parties concerned,

d) Are not based exclusively on news disseminated rthrough

the mwss medsa;
&) Are sent after exhausling domestic remedies;

Article 57.

Article 58,

Article 59.

) Are submitted within a reasonable period {rom the iime
local remedies are exhausted or from the date the
Commission is seized of the matter; and

g) Do not deal with cases that have been settled by the
Parties invelved in accordance with the principles of the
Charter of she United MNations or the provisions of the
present Charter,

2. The requirement of exhzusting of domestic remedies in
paragraph | shall not apply when:

a) the domestic law of the Party does not afford due
process of law for the protection of the right or rights
that allegedly have beea violated;

b} the person or group alleging violation of rights or
suffering has been prevented from exhausting their
violation of rights or has been denied access to remedies
under the domestic law;

c) there has beer unwarranted delay in finalizing domestic
remedies.

Prior to any substantive consideration, all communications shall be
brought to the knowledge of the Party cencerned by the President of the
Commission.

When it appears after deliberations of the Commissien that one or
more communications appareatly relate to special cases that reveal the
axistence of a series of serious or massive violations of human and peoples’
rights, the Commission may decide to undertake an in-depth study of these
cases and make a factual repert, accempanied by its [indings and
recommendations.

L All measures taken within the provisions of the preseat Chapter shail
remain confidential until such a time as the Parties concerned have
had sufficient time to address the problems ideatified.

2. However, the report shall be published by the Commission uwpor the
decision of the Commission, underizken after consuitation with the
affected parcies.




Applicabie Principles

The Commission shall draw inspiration  from infernational law on
humun and peaples’ rights, particularly from the provisions of various Pacific
constitutions and regional agreements, the Charter of the United Nations, the
present  Charter, the Universal Declarstion of Human Rights, other
instruments adopted by the United Nations and by Pacific countries in the
field of human and peoples’ rights us well as from the provisions of various
instruments adopted within the Specialized Agencies of the United Nations of
which the parties 1o the present Charter are members,

The Commission shall also take into consideration, as subsidiary
measures to determine the principles of law other general or special
internationai conventions, laying down rules expressly recagnized by Parties
1o present Charter; Pacific practices consistent with international norms on
human and peoples' rights; customs generally accepted as law; general
principles of law recognized by Pacific states; as well as legal precedents and
doctrine,

The Parties recognize the customs and tradicions of the diverse
communities of this region. The rights, Treedoms and duties recognized in this
Charter  shall be interpreted and understood by the Parties and  the
Cammission in the light of these cusioms and traditions.

Each Party shall underfake 1o submit every two years, {rom the date
the present Charter comes into force, a report on the iegislative or other
measures taken with a view to giving effect to the rights and freedoms
recognized and goaranteed by the preseni Charter,

1. The present Charter shall be open to signature, catification or
adherence of all communities in the Pacific, incluging Australia, New
Zealand, and Papua New Guinea in the southwest, the Northern
Mariana Islands and Guam in the northwest, Hawaii in the northeast,
Easter Istand in the southeast, ang all pelitical entities contained
within these geographical boundaries.

2 The instruments of ratification or adherence 1o the present Charter
shall be deposited with the Directar of the South Pacific Bureau of
Ecenomic Cooperation.

3. The present Charter shall come inle force three months after the
reception by the Direclor of the instruments of ratification or
adherence of eight of the political entities of the Pacific,

Article 64.

Arlicle §5.

Article 66.

Arlicle 67,

Arlicle 58.

General P'ravisions

1. After the coming into force of the present Charter, members of the

Conunission shall be clected in accordance with the relevant Articles
of the present Charter.
2. The Director of the South Pacific Bureau of Econemic Cooperation

shall convene the first meeting of the Commission at the Headquarters
of the Burean within three months of the constitution of the
Commission. Thereafter, the Commission shall be convened by its
President whenever necessary but at feast once a year,

For each of the Parties that will ratify or adhere to the present
Charter after its coming into force, the Charter shall take effect three
months after the date of the deposit by the Party of its instrument of
ratification or adherence,

Special protocols or agreements may, if necessary, suppiement the
provisions of the present Charter.

The Director of the South Pacific Bureau of Economic Cooperation
shall inform cach political entity in the region of the deposit of each
instrument of ratification or sdherence.

The preseat Charter may be ameaded if a Party makes a written
request 1o that effect to the Director of the South Pacific Bureau of
Economic Ceoperation. The Parties may only consider the draft amendment
aftar all the Parties have been duly informed of it and the Commission has
given iis opinion on it ai the request of the sponsoring Party. The amendment
shall be approved by a simple majerity of fhe Parties. Tt shall come into force
for cach Party which has accepied it in accordance with its constirutional
procedure three months after the Director has received notice of the

accepiance,




Human beings sre inviolzble. Every human licing shail be entitled to
H respect for his life und the integrity of his person. No ane may be arbi-

African Chacter on Human and Peaples’ Rights : !
trarily deprived of this right.
N PREAMBLE | Ariicle 5 i
The African States members of the Organization of African Unity, _ Every individual shall have the right 1o the respect of the dignity
: inherent in a human being and 1o the recognition of his legal status, Alt

- african Charter on Human ;
i torms of exploitation and degradation of man, particularly slavery,

paities (o the present Convention enfitled ™
slave trade. torinre, cruel, inhuman or degrading punishment znd

and Peaptes’ Rights™,

Itecafting Decision 115 (XVI) of the Asscmbly of Heads of Statc and H

Governpenl at its Simeenth Ordinary Session Tield in Monzovia, : lcatment, shall be prahibited.

Liberia, from 17 to 20 July 1979 on the preparation of "2 pretiminary N i

draft an an African Charter on Human and Peopics' Rights praviding i riicle §

inter afia for the establishment of bodies to promate 2nd protect human ! " Every ind;‘vidual shall have the right to tiberty and ta the sceurity of

and peoples’ rights™ H s person, No ane nay be deprived of his freedom except f
Crn.n%m'ng%he Charter of the Organization of African Unity, which ; ) and canditions prcVEou!;Iy iaidilnwn by law. In paniculai ng::]::s::;

stipulates that “freedom, equalily, justice and dignity are sssential |, be arhitrarily arsested of detained.

objectives for the achievemcat of the legitimale aspirations of the b

Alrican peopies'; - Anicle 2 of the sdid Anicle 7 ‘

Reaffirming the pledge \12) solemaly made I A o pr 1. EV:ry_individual shall have the right 10 have his cause heard. This

comprises:

Charler to eradicate ali forms of colonjatism from Alfrica and to pro-
mote international cooperation having due regard 1o the Charter of the
United Nations and the Universal Declaration of Heman Rights;
Taking into consideration the virtues of their h]s:lnncaldtradntmn a_nd
\he valucs of African civilizatian which should inspire and chyzacterize ) : . )
\heir redlection on the ¢oncept of human and peoples’ rights: (b) !hf ngl',ht la be pr\‘:sum:cll innocent until proved guilty by a com-
Recognizing on the one hznd, that fundamental human rights stem © P:ccn_ ;:?urt cg }nbunal', . )
{rom the attributes of human beings, which justifics their national and cuunrslgli r:; ?‘cpc,.. including the right to be defended by
international protection and en the other hand that the rca%_i(y and @ e rien?[ .;c O}C;. o . - ‘
respect of peoples’ rights should necessarily guaraniee human rights; counir crict:u: :nc within a reasonable Gme by an impartial
Considering that the enjeyment of rights and {reedoms also implies al. -
the p;:ffonnzlﬁce afdulicsL:lhc part ofg:veryon:: . 2. :Jo one may be condemned for an act or omission which did not
Convinced hat it is hencelosth essential to pay particular attention t:;“};:‘:;ﬁ; ::E;"ggpFHﬂ,"Shag‘? focnccf;n (hcrumc it was commited.
f lopment and that civil and potitical rights cannot be be inflicted for an offence for which np pravision
e e feams on : ; was ma.dc al the time i1 was commiticd. Punishment is personal and
can be imposed only on the olfender,

dissociated fram cconamic, social and cultural sights in their concep-
{ the satisfacrion of ¢conomic, wocial | s
|

(a) the right fo-an appeal to competent national crgans against acts
violating his fundamental rights as recognized and guaranteed
by conventions, taws, regutatiods and customs in {orce;

tion as well as universality and tha } S0 0
a;\Ll! cultural rights 33 a guaraniee for the enjoyment of civil and palitical Article &

phits: ! o -
”LC":JSr;.rcium of their duty 1o achieve the total liberation of Africa, the I,;ﬁcﬁdmu'n{crms::cncr.. the profession and free praclice of religion,
peaples of which ar: still struggling for theiz dignity and genuine inde- . . l‘ﬂ,ﬂ dC guaraiiccd. No onc may, subject to law and order, be sub-
peadence, and undertaking (o ¢liminate colonizlism, n:mgglumnhsm. itted 1o measures resiricting the exercise of these freedoms,
zpartheid, zionism and to disuanile aggressive forcign military bases ' Article 9 )
and all forms of discrimination, particularly those ba:u_d on race, ethnic o A
group, colour, sex, language, religion or pqliﬁcal opinion; L 1. Every !nd[v!dua[ shall have the right ta receive Informadon,

Reaffirming their adherence to \he principics of human and_pcoplcs - 2. Every individual shall have the right to cxpress and disseminale his
rights and frecdams contained in the declarations, conventions and apinions within the law.

ather instruments adapted by the Urganszation of Alrican Unity, the Article 10

Movement of Non-Aligned Countries and the United Natious; . Lo ]

. 1. Every individuat shall have the right Lo frec association provided

that he abides by the faw,
2. Subjeel to lhe abiigation of solidarity provided for in Asticle 29 no
one may be compelied 1o join an assaciation.

Firmly convinced cf the duty to promote and preteet human and
peoples’ rights and freedoms taking inlo account the imporiance tradi-
tionally attached 1o these rights and freedoms in Africa;

Have ogreed as follows:
Article 1
PART I—RIGITS AND DUTIES ) Every il:ldividual shall have the right to assemble {recly with others.
The crescise of this right shall be subject only to nceessary restriclions
Crartra =1 UHAN ARD PEGPLES TLIGITS Pm.\'ldcd for by law, in pasticutar those enacted in the interests of
national security, safely. health. ethics and the rights 7
Article | athers, ¥ s and the righis and fteedoms of
The Member States of the Qrganization af African Unity parties o \riicie 12
the present Charter shall recognize the rights, duties and freedoms = Article T
cnshrined in this Charter and shall undertuhe o wdops 10§ s or * I. Every individual shall have the right to frecdom of mevement and
ather measures 10 give cfleet to thent. residence within the borders of o Statc pravided he abides by the
law,
Article 2 indivi X
2. Every individual shall kave the right 0 ez i
N s . . . w |- - A & BhL W ieave any country includin
Every individual shakt be entitled 10 the enjoyment of the rights and his own. and to rotura to his country, This right may oaly be subjccsl
1 restoctions provided for by law for the protection of natianal

Ireedoms recagnized and gum;m(ccd in the presept Charler without
distinction of any kind such s racc. ethnic group. colour, scx.
Janguage. religinn. pafitical or any ather opinion. national and socizl AT <
or';g' g[ ginn. p 3 Y n . Evcr_y individual shail have the right, when pessecuied, 16 seck and
igin, farlune, birth or other st2us. oblais asylum i ies | i
yluas in ether countrics in accordance with the laws of
tbose countries and international conventions,

4. A non-national legaliy admiticd in a territory of a State Pacty {0 the

sccurity, law and order, public healih or marality,

w

Articte
1. Every individual shall be equal before (e faw. i :
2. Every individual shall be entitled to equal protection of the lavw, present Charter, tay only be expellcd fromit by virtue of a decision
- taken in accordance with the law.
5. The mass cxpulsion of non-naticnals shall be prohibited. Mass

expulsion shatl be that which is aimed at natienzl, raciat, ethaic or
religious groups.




Article 13

1. Every citizen shall have the right o fecely participate in the govern-
ment of his country, cithes directly or througl frecly chosen rep-
sescnlatives, in acconlance with the provisions af the law,

2. Every citizen shall huve the right of equal access 1o the public ser-
vice of his country.

1. Every individual shall have the right of access to public property
and services, in strict equality of all porsons befare the law,

Article 14

The right 1o property shall be guaranteedult may only he encroached
upen in the interest of public need or in the general interest of the com-
munity and in accordance with the provisions of appropriate laws.

Article 13 )
Every individual shalt have the right to werk under cquitable and
satisfactory canditions and shall receive equal pay for cqual work.

Ariicle 6

|. Every individual shall have the right te enjoy the best attainable
state of physical and mental health.

2. States Parties to the present Charter shall take the necessary
ineasures to proteet the health of their people and 1o ensure that
they reccive medical attention when they are sick.

Articte 17

1. Every individualshali have the right to educasion.

2. Every individual may freely take past in the culural life of his com-
munily. . - .

3. The promation and protection of morals and traditjonal values
recagnized by the community shall e the duty of the State.

Articfe 18 . .
. The family shall be the natural unit and basis of society. 1t shalf be
protected by the State.

2. "The State shalt have the duty to assist the famsily which.is 1he custo-
dian of morals and traditionzl values recognized by the community.

3. The State shall cnsure the climination of cvery discrimination
against women and aiso ¢nsure the protection of the rights of the
woman and the chitd as stipulated in intcrnational declarations and
copventions.

4. The aged and the disabled shall also have the sight to special
measures of protection in keeping with theic physical or maral
needs.

Aslicle 19

All peaples shail be cquali they shall enjoy the same respect and
shall have the same rights. Nothing shall justily the dominatien of a
people by another.

Article 20

1. All peoples shalt have he right 1o existence. They shail have, the
unquestionable and inalicnable right 10 seil-determination. They
shull freely determine their political slatus aad shalt pursuc their
cconomic and social development according o the policy they have
freely chosen. §

. Colonized of oppressed penples shall have the right to free them-
setves from the bonds of domination by resorting te any means
recognized by the isternational conumnis

. Allpeoples shall have the saght toh sistance of the Stutes Partics
1 the present Charter in theiz bberation strupple apninst foreign
damination, be it potilical, ecopomic of culiuzal,

o

—

Article 21 B

1. All peoples shall frecty dispose of their wealth and natural
resources. This right shali be exzreised in the exclusive intesest of
the people. In na case shall a people be deprived of it. .

2. In case of spoliation the disposscsiod people shali have the right 10

the lawful recavesy ol its property as well as to an adequate com-
pensation.

3, The free disposal of wealth and patural resources shall be exercised
withoul prejudice to the obligation of pramoling international eco-
nomic cosperation based on mutual respect, cquitable exchange
und the principles of intcrnational law,

. States Parties to the present Charter shall individually and collec-
tively cxercise Ihe right to free disposal of their wealils and natural
resources with a vizw e sirengthening African unity and solidarity.

5. Statcs Partics 1o the present Charter shall sndertake to eliminate all
farms of fareign economic expleitation particularly that practised
by international monopolies so 2s to cnable their peoples to fully
benefit from the advantages derived from their national resourees.

-

Artiele 22

1. All peoples shalt have the right to their cconomic, social and cul-
tural development with due regard to their freedom and identily
and in the equal enjoyment of the common heritage of mankind.

2. States shall have the duty, individually or collectivély, to ensure the
cxercise of the right 10 dzvelopnient.

Article 23

1. Ali peaples shall have the right to national 2nd intcrnational peace '
and sccurity, The principles of solidarity and friendly relations -
implicilly affismed by the Charter of the United Nations and re-
affirmed by that of the Organization of Alrican Unily shalt govera
relations between Srales.

2. For the purpose of strengthening peace. sofidarity and friendly rela-
tions, States partics to The present Charter shall ensure that:

(2} any individual enjoying the right of asylum under Article 12 of
the presemt Charter shall not engage in subversive activities
against his country of arigin or any other State Pasty 10 the
present Charter;
their territorics shall not be used as bases for subversive ar ter-
rorist activitics against the peeple of any olher Stale Party lo
the present Charler, .

(b

Article 24 .
Al peopies shall kave the right lo a gencral satisfactory cavironement
favourublc ta their development.

Article 25

States Parties 10 the present Charter shall have Lhe duty to promote
and ensure through teaching, edusation and publication, (he respect of
the sights and [recdoms contained in the present Chaster and to see to
it that these frecdoms and rights as well as corresponding obligations
and dusties are understood.

Ariicle 26 -

Statzs Parties 1o the present Charter shall have the duty 1o guarantce
lhe independence of the Courts and siil atiow the cstabl 1nd
improvement of appropriatc national instifutions entrusted with the
promotion and protection of the rights 2nd freedoms guarzniced by the
present Charter.

Citartes |1—DuTies

Article 27

1. Every individual shall have duties 1owards his family and society,
the State and olher legally recognized comamunities and the inger-
national comaurnity. *

. “Ihe rights and freedams of cach individual shalt be exercised with
due !egar.d ta the riphts af others, colleclive security, morality and
common inlerest.

Ariicle 28

Every individual shall have the duty to respect und consider his
fellow beings without discrimination, and to maintain relations aimed
al promoling, safeguarding and reinforcing mutual respect and toler-
ance.

[
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The individual shall also have the duty:

. Tu preserve the harmonious development of the famify and (o wark

for the cohesion and zespect of the family, 10 respecs his parents at
all times, to maintain them in case of need;

To serve his national community by placing his physical and intel-
lectual abilitics at its sesvice;

. Not ta compromise the security of the State whese nationat or resi-

dent he is; .

. To presarve and strenpgthen social and national solidarity, padicu-

larly when the latter is threatzned;

To preserve 2nd strengzhen the nationai independence and the ter-
ritoriat integrity of his country and to contribute 10 its defence in
accordanes with the Jaw;

T work to the best of his abilitics and competense, and 10 pay taxes
imposed by law in the inlerest of the society;

. To preserve and strengthen pasitive African culivral values in his

relations with other members of the society, in the spirit of taler
ants, dialogue and consultation and, in gensral, 16 contribure 1o ths
premotion of the moral well-being of soclely; N

. To conlribute to the best of his abilities, a1 atl times and at all levels,

to the promation and achicvement of African unity.

OUTLINE OF THE ACTIVITIES OF THE LAWASIA HUMAN RIGHTS STANDING
COMMITTEE TOWARDS THE ULTIMATE ESTABLISHMENT OF AN ASIAN-PACIFIC

REGIONAL COMMISSION ON HUMAN RIGHTS.

The LAWASIA Homan Rights Standing Cotmittee has had a continuing interest in the
establisiument of Human Rights Commissions in the Asian region since the Commitiee came into
being at the Sixth LAWASIA Conference held in Colombo in 1979, In the terms of reference by
which the Committee was constituted, it was resolved that the dutes and functions of the

Committee should be:

i 1o work tdwards the establishment of a Centre or Centres for Human Rights
in the LAWASIA Region, the principat function of such centre or centres being the
promotion, propagation and protection of human rights in the region, by research,
education, the use of mass-media and the publication of literature concerning Human
Rights, and by other means;

ii;f.—“ ~u-:u initiate, as a matter of prierily, steps towards the wltimate establishment of
an Asian Commission and/or a Court for Human Rights in the LAWASIA region;

il - to 1ake sl'eps toﬁrards the implementatdion of the principles of the Universal
- Declaration of Human Rights in specific form withiq the LAWASLA region;

iv. to promote by education and publicity awareness of human rights among the
members of LAWASIA;

v. to prepare and publish reports on matters affecting human rights within the
LAWASIA region; ’

vi, 10 urge the ratification of the International Conventions relating to Human
Rights- by Governments - within the LAWASIA region, and to work (towards
adhérence to other UN instruments in the field of human rights, including those
conceming kaw enforcement and refugees;

}irii. -to safeguard ti1e independence and freedom of judges and lawyers in the
discharge of their duties in matters concerning human rights.

At this Slxlh LAWASIA Confercnce, Mr. PJ. Downey (lat.cr 0 be:com'mc Co-Chairman, with Mr
F.S. =Na.riman of India, of the LAWASIA Human Rights Commiuee, and then the Chief
Commissioner of Human Rights for New Zealand), presented a paper advocating the setting up of 2

Human Rights Commission for the South Pacific Region. The setdng up of such a sub-regional

commission is seen as a viable first step towards the eventual establishment of a Commission of

Human Rights for the entire Asian region.

Thus, from'the time of its inception, the LAWASIA Human Rights Standing Comumnittes has had, as
one of its objectives, the aim of contributing to the establishment of 2 Hurran Rights Commission
for the Asian region. Unlike other regions of the world eg. Europe, Africa and the Americas, \_vhcrc
Human Rights Conunissions have been established,the Asian region has no presently existing inter-
governmental structure with which a regional Commission could be associated. For this and other
reasons:the establishment of such a Conimission scemed to be a long-term project and hence the
Committee has felt it desirable to approach it establishment in stages. As a consequenge, a varicty

firstly, the dissemination of information concerning

of different approaches have been underway: ] :
human :ighls%lr)ld the promotion of awareness of hu:z_lm_nghts_thmughout_ the rcgmn;_sccor_ldly. the
setting up of a coalition of non-governmental organisations concerned with human rights issues in

the region; and thirdly steps which it is hoped will lead to the establishment of sub-regional Human
Rights Commissions.
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i Dissemination of information on human rights matters within the Asian Region.

LAWASIA has pasticipated actively in the, dissemination of information on human rights matters
within the Asian region. .

i For instance the Committee has commissioned the wanslation of the Universal Declaration
on Humar Rights, the International Covenant on Political and Civil Rights and the International
Covenant on Economic and Sccial Righis into several important Asian languages, in which these
documents were not then available o people in Asia - Thai, Filipino, Hindsi, Malay and Burmese,

2. The dissernination function has been undertaken 2lso through the twice yearly publication of
the LAWASTA Human Rights Bulletin, and the more frequent LAWASIA Human Rights
Newsletier both of which cover human rights issucs within the region. There are many ways in
which the recogrition of human rights may be brought about. One of these ways is through the
provision of information as to human rights and what is happening in relation to them. It is, in the
Committee's view, important that information regarding both inadequacies and improvements in
hurnan rights matters be widely published. The Committee strongly believes that information about
hurman rights issues will stimulate and encournge those working in the field, and deter, or provide
the occasion for the remedying of, infringments. Since information as to what is happening in the
LAWASIA region in relation to human rights has not been easily or systersatically available, it hias
been the purpose of the Bulletin and the Newsletter to remedy, as far as they may, this deficiency,

The Committee believes that the organisation of LAWASTA gives it a particular advantage in the
collection and publication of information of this kind. It has established comrespondents in a
number of the countries in the LAWASIA area, and receives from them information in respect of

their countries.

3. The LAWASIA Human Rights Committee has convened a number of conferences on
matlers of human rights concern within the region, on topics such as The Stats of Women, the
Independence of the Judiciary, and Child Labous and Child Prostitution. Reports of these meetings
are published and their conclusions snd recommendations circulated 10 appropriate government

departments in the region.

4, The _Commincg also sends gbséwcr missions to contentious human rights trials and to
trouble spots in the region, and publishes the reponts of these missions.

3. Also, the LAWASIA Human Rights Commitice has agtively urged the governments in the
region to_accéde to international human rights instrurments. The countries of Asia have z poor

record in terms of the nuenbers of accessions 1o, and ratifications of, intermational human rights
instruments, It is the belief of the LAWASIA Human Rights Committes that it is exremely
important to encourage countries throughout the Asian-Pacific region to accede to major
international human rights instruments, hence its letters to Asian govemments requesting their
serious consideration of, and action upon, this maner,

The feeling behind these various activities has been that a very important task within the Asian-
Pacific region is that of the promotion of, and increase of awareness about, human rights matrers
amongst the peoples of the area. As there is no overall Commission or inter-governmental structure
which is fulfilling this need, it has fallen to non-govemmential organisations to attempt 1o promote

such awareness.

2. Formation of a coalition ofilbn-governmcntaf human rights organisations

Another initiative which the LAWASIA Human Rights Standing Comunittee has undertaken as a2 .

step preparatory to the setting up of an Astan-Pacific Human Rights Commission has been to play
the role of catalyst in the formation of a coatition of non-governmental human rights organisations,

As.noted above, the lack of inter-governmental structures to protect human sights in the Asian-
Pacific region has meant that the activities of non-governmental organisations has assumed greater

significance in the protection and promolion of human rights matters here than might otherwise
have been the case. In the absence of any Asian-Pacific inter-governmental structure, and with the
establishment of an Astan-Pacific Human Rights Commission appearing to be 2 very long-term
goal, ‘the Committee felt that co-operation and contact between active nom-governmental
organisations was important and had the potential to fulfil a variety of vseful purposes: firstly, that
of furthering thesr aims; secondly, that of providing the organisations with contact, information and
support - enabling them to leamn f{rom the experiences of other organisations, and to avoid
duplication of effort; and, thirdly, the provision of protection for their members who are from time
to time siibject t0 harrassment simply by vinue of their activities,

Accordingly, LAWASIA organised a meeting of a group of non-governmenta! human rights bodies
immediately prior to the Seventh LAWASIA Conference held in Bangkok in 1981. The meeting
considered ways in which human rights non-governmental organisations might co-operate, work
together, and benefit from this co-operation in their human rights activities, and also considered the
quettion of whether the non-governmentat organisations at the meeting themselves felt that some
kingd of a“lsose co-operative arrangment would be useful. The feeling of the non-governmental
organisations attending the Bangkok mecting was very much in favour of establishing some loose

form’ ¢of organisation of like bodies, and the LAWASIA Human Rights Standing Committes

undlertodk ‘to perform a co-ordinating role at the outset.

Shortly aftér this 1981 Bangkok meeting, Dr. D.H. Geddes, Secretary-General of LAWASIA, was
invited to° present a background paper at the U.N, Convened Seminar on "National, Local and
Repinal Arrangements for.the Promotion and Protection of Human Rights within the Asjan
Region", held in Colombo in June 1982.

At that Seminar it was clear that the participants felt that the establishment of an Asian Human
Rights Commission would indecd take considerable time to achieve. While in Colombo, Dr.
Geddes took ‘the- opportonity of organising a meeting of the non-gevemmental organisations
present, to assess the possibility of their further co-operation. Great inferest was there expressed in
the idea of non-govermmental organisations establishing greater contact and co-operation and,
thereafter, LAWASIA organised two further meetngs. The first took place in New Dethi in
October 1982, - This meeting was attended by 34 organisations from 12 countries, and passed
resolutions in favour of the formation of a loose coalition of human rights organisations. The
second meeting took place in Manila in September 1983. At this meeting 37 organisations from 12
countries attended, and, at this ime was formed the coalition known as ACHRO (Asian Coalition
of Human Rights Organisations). The first chainean of the Coaliton, Professor Cesar Espiritu, was
elected at that meeting, and ook over the organisation of the Coalition, This body as established in
Manila is separate from, and independent of, LAWASIA and pursues its own.vigorous programme

of activities.
3. The establishment of Sub-Regional Hueman Rights Commissions

i) A Commission for the Pacific region.

The paper presented by Mr, P.J. Downey to the Sixth LAWASIA Conference in Colombo in 1979
in which he advotated the establishment of a Human Rights Commission for the South Pacific
Region, has already been mentioned, as has the background paper prepared by Dr. D.H., Geddes for
the U.N. Convened Conference held in Colombo in June 1982,

.In his background paper, Dr. Geddes canvassed the desirabilitics and difficulties of setting up an

"ASian Huthan Rights Commission, He looked zt the history of the establishment of the European,
African, American and Arab Commissions, and pointed out that, with these as exampiles, it should
he possible, allowing for the differences approprate to the context of an Asian situation, to set up
$ith a'hody in Asia. However, he concluded that since there was no inter-govemmental structure
in‘the repion here such, as had existed in other regions prior to the setting up of Human Rights
Comimissiofs there, and although the establishroent of an Asian Human Rights Commission should

. be the dltimate aim, it would be wise io approach the setting up of such a Commission in stages.
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Indeed, that meeting did not resolve to establish such a Commission, seeing it 2s a very long term
praject indeed,

Dr. Geddes, in his conclusions, recommended, amongst other approaches, the setting up of sub-
rcéional Human Rights Commissions as a step preliminary to the seiting up of an overall Asian
Human Rights Commaission.

i se he divided Asia into four sub-regions: these bcing the Wesiern Region (Iran,
i?glﬁﬁésmdia. Pakistan, Bangladesh and Sri Lanka); the Central, ie. expanded A'S}EAPI, region
(Burma, Thailand, Laos, Kampuchea, Vietaac, Malaysia, Singapore, Indonesia, Philippines); the
Scuth and Westem Region (Australia, New Zealand, Papua‘Ncw G}nnca, Fiji and the countries of
the Western Pacific); and the North and North-Eastern Region (China, Hong Kong, North Korea,

South Korea and Japan}.

it seemed that the South Pacific region would be the region easiest to tackle first for
&ncmx:nago‘:: );sull']:ins?d in Mr, P.J. Downey’s paper presented to the Sixth LAWASIA Conference -
cultural affinity, a good. degree of politicat understanding, a certain historical involverent,
relationships of trade and movements of people pf a direst and continuous nature - and for pilc
reasons outlined in a paper written by Mr. P. Bailey, former Deputy Chaimman of the Australian
Homan Rights Coramission. In his paper Mr. Bailoy poiats out the good human rights record of
these countries, something seen as  hopeful sign in that it indicates & climate favourable to, and
respectful of, human rights. Also emphasized is the exisience of structural groupings within the
region such as the South Pacific Forum and the South Pacific Commission. Further, Judiciat
Conferences (meetings of judges of the region), take place regularly every two years. Such existing
structures and contacts could form a base of co-operation from which to begin to build,

reasons the LAWASIA Human Rights Standing Committee convened, in Fiji in_April
11:9‘:%5&l gsrécminagslo :Eiscuss the prospects for the establishment of a Scuth Pacific Human Rights
L3

Commission.

articipants were all ple keenly interested in human rights and included lawyers, social
;Iy‘};tki?—sp‘?:ggg? church worlgfrz and academics. Delegates attending from Fiji, Solomon Is]am:.ls,
France, Australiz, Malaysia, Philippines, Korea, New Zealand, Belan, Hawaii, French Polynesia,
Western Samos, New Caledonia, Cook Istands, Nauru, Eastern Cacoline Islands and Sri Lanka.

e speakers were Maod Bugquicchio, Senior Lawyer with the European
glggr?u?‘sisigr g?%;;m?n RiF;ct?tJ;; Yann Celene Ureged, Minister for Foreign Affairs of the Provisional
Govemnment of Kannky, Hayden Burgess of Hawaii, lawyer and Vice President of the World
Council of Indigenous People; Roman Bedor, anti-nuclear lawyer from the Republic of Belay;
Justice Wallace, Chairman of the New Zeatand Hum.an.RJghas Commission and Mr Peter Bailey,
Deputy Chairman, Australian Human Rights Commission. The conference was opened by the
Fijian Minister of Justice and Attorney-General, the Hon. Q. Bale,

Govermnment observers from Fiji, Papua New Guinea, A_ustra!ia. New Zealand, Hong Kong, Guam,
Western Samoa, Kiribati, India and Malaysia were also in attendance.,

ics di : isat in New Caledonia
¢ topics discussed at the confcrenc_c were: decolonisation mavements in ]
aAnIclimgrir?éh Pglyncsia; nuclear issves affecting the Pacific; the position of wemen; the rights of

indigenous populations and development issues.

It was the first time that people from around, or interested in, the Pacific region have agn?od to
come together to discuss many of these issucs in such a way.

meedi r the Conference, the LAWASIA Secretariat sent its Conclusions, together with a
IIJricf re;é;lyo:f tt}:'e Conference and the speech by the Hoxj. Q. Bale, the Anpmcy—(}cnera; of_‘ Fgll, to
Asian and Pacific Governments. A report of the proceedings of the Conferénce became dvailable 1ln
January 1986 and was distributed to-heads of government in the Asia Pacific n_:g;cm, pamc:g:llss
and relevant NGOs. Governments -were .again urged to ratify major human rights conventions,

e Ty

invited to promote greater awareness of human rights among their people and consider the carly
establishment of an.inter-governmental treaty-based human tights body. The Cormittee has singe
produced and published u report containing both the proceedings of the Conference afid the papers
presented atit. (See LAWASIA publications list, at end of this Report for particulars).

In accordance with Recommendation 10 of the Fiji Conference the Commiuce established a
Drafting Committee and 0 Working Party of representatives from the Pacific region to, conduct a
research project to investigate whether or not 3 human rights commission for the aréa might be
feasible.. The people invited to participate in this study all possess considerable experience and
expertse within the Pacific area. A meeting of the Drafting Commitiee was held in Sydney in late
June 1986 in & brain-storming session which proved fruitfuf and worthwhile, Draft proposals were
then drawn up,

After this first meeting a Working Party was constituted and met in Apin during the first South
Pacific Law Conference, held at the end of August, 1986, 1o discass the supgestions and the draft
which had cmerged from the Sydney meeting, At that stage contacts were, made also. with Lav
Ministers who were in Western Samoa to attend the South Pacific Law Conference, s

After the Apia mecting the members of the Working Party remained in contact, and as a result of
their discussions, have drawn up a revised draft. This draft contains proposals and- possible
alternative suggestions for a Pacific Human Righis Cotmission and a Charter of Human Rights for
the region. (This Draft was the subject of discussion at the most recent LAWASIA Seminar on this

topic held in Apia in May 1989 and reported here).

" ‘From May 9-12 1987 & repional UNESCO Conference was held at the University of New South

Wales Human Rights Centre, Sydney, Australia, on the subject Human Rights Teaching,
Documentation and the Dissemination of Information. The LAWASIA Human Rights Commitioe
played a major part in the composing of the programme and in the selection of speakers for this
Seminar. During the Seminar, 14 different sessions were held,

In Session 13, What i Dong? The Need for a Repional T wetus the current LAWASIA
initlative towards a Human Rights Commission for the Pacific area was the subject of discussion.
The paper-writer for this session,Dr. Tony Beklin is the Papua New Guinean representative on the
LAWASIA Working Party, and 2 LAWASIA Human Rights Committee member, His paper was

entitled Towards 2 Regional Recognition of Human Rights in the Pacific,

In commenting on Dr. Deklin’s paper, the participants noted that discussion by Pacific participants
during the seminar had reflected 2 concern in the region about the adoption of human rights
instruments from outside the region. The point was made that it is often not how humar rights are
phrased in charters, but how they are interpfeted and applied, that is' important. The European
applicadon of the European Convention constitntes almost the only available jurisprudence. The
Pdcific, through a regional charter, would be sble to develop its own distinct jurisprudence, which
would both assist in avoiding "Burocentric” interpretations of human rights, and would also be of
international benefit .

In reaching a number of conclusions and recommendations, the participants acknowledged the
useful work done in the field of human rights teaching and dissemination by LAWASIA, Tt was
agreed that this work should be encouraged, and possible avenues for co-operation between
UNESCO and LAWASIA explored,

Since then the Committee has organised a seminar entitled Human Rights Tany'aﬁ?:[.;f‘bmormw:
National Homan Rights Commissions and Other Organs. The seminar was held in Manila August
26-28 1988. The Manila Seminar programune dealt with the following topies:
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{1 Human Rights and the Role of Intemational, Regional and National Governmental Human
Rights Comihissions: The Existing Scene: : )

Role of Inter-Governmental Human Rights Commissions and Advisory Services: UN
Centre for Human Rights;

Regional Developments in the Pacific--A Proposal;

Function of Regional commissions in the Quest of Better Human Rights;

The System for the Pritection of Human Rights in Japan--Activity of Human Rights
Commissioners;

National Human Rights Commissions: Current Initiatives.

(2)  Huoman Rights in Natioral Constitutions;

ASEAN Constitutions and Human Rights: A Comparative Perspective, s
Human Rights in the Constitutions of Malaysia, Brunei and Singapore;
Restrictions on'Human Rights: States of Erergency, National Security, Public Safety and

Public Order.
(3)  Dissemination 6f Human Rights and Education:

Education in Humad Rights: Role of Educational Institutions;
Practical Programs for Human Rights Educarion;
Non-Governmental Organisations (NGO's): Their Educative Role in Promoting Human

Rights. ‘
(4)  Implementation of Human Rights:

ASEAN Courts and Human Rights: The Philippine Experience;

Role of Courts and Human Rights: The Mechanism of Public

Interest Litigation;

NGOs and the Implomentation of Human Rights; ’
National Governmental Human Rights Commissions - Their Potential Roles in the

Region.

37 Delegates from 12 counkrics atiended the Seminar, and a delegate was sent from Geneva by the
UN Centre for Human Rights. The Seminar was most suceessful,

One recommendation from the Seminar, Recommendation 8, is as follows:

*“The Confererice recognized the importance of the need for Human Rights Commissions at various
levels - national, sub-regional, regional and interaational - for the Asian-Pacific region, Such a
Commission may be more a long-range objective. However, concrete steps'must now be taken. In
this connection, the following resolution should be submitted to appropriate United Nations (UN)
bodies and agencies:

'Request that the UN cxplore, in accordance with previons practice, the possibility of

holding an Asian-Pacific regional seminar at the inter-governmental level to examine

the possibility of some kind of regional institutions and arrangements for the
. promotion and protection of Human Rights and that this regional seminar be held in
" 1989 with the participation of non-governmental organizations®,"

LAWASIA "has since 'approached governments in the Tegion with a request that they give
consideration to hosting’d Seminar to be conducted by the United Nations in co-operation with
LAWASIA in 1989 to continue exploration of the possibility of setting up a regional mechanism to
promote and protect human rights. As a direct result of this meeting the UN Centre for Human
Rights plans to hold, in Manila in December 1989, a Seminar to discuss human rights in the region
and proposes to include hurman riglits commissions on the agenda.
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Returning to its activities in the Pacific region the LAWASIA Human Rights Committee convened
in May 1989 the present Seminar to discuss proposals for a Pacific Charter of Human Rights drawn
up by its Drafting committee and Working Party. 'The Drafling Committes had produced a report
which raised the issues to be considered in relation to the estabiishment of a regional hutr rights
body. The Drafting Committee also developed a model wealy based on the African Charter of
Human and People's Rights which set down civil, political, economic, social, cultural and pecple’s
rights and suggested a body not only to supervise compliance with those rights, but also to assist
governments with human rights issues in general and in meeting their obligations under regional
and international human rights treaties in particular, As mentioned above the report had been
subsequently considered in detail by a Working Party which met in Apia, Western Samoa from 26-
29 August 1986, The Draft drawn np was the subject of discussion at the Apia Seminar 15-17 May,
and is repreduced bere as amended by that meeting.

Patricia Hyndman
Secretary
LAWAGSIA Human Rights Standing Commiittee
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